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INTRODUCTION 


The Commission on Election Contributions 
and Expenses has unique responsibilities in the 
supervision of election finance laws of Ontario. 
Not only is it charged with supervision of the 
political finances of parties, associations and 
candidates, but also with recommending amend- 
ments to the Act under which it operates. 


While the Commission has regularly recom- 
mended amendments to the Election Finances 
Reform Act which will make for better adminis- 
Craction, 1c Nas not dealt swith political policy, 
which is a matter for the government of the day 
and the Legislature. Nevertheless, the Commis- 
Sion has taken the responsibility over the years 
of maintaining an active research department and 
publishing its work. Members of the Commission 
and staff regularly attend Canadian and inter- 
national conferences where different systems of 
financial control are discussed. We feel the 
responsibility of providing Members of the 
Legislature and the public with background 
material for any policy decision which may be 
put forward. 


In 1985, two such matters became current, 
namely proposed over-all limits on election 
spending, and limits on party leadership cam- 
paigns. These are both political policy concerns. 
The Commission has produced the discussion paper 
which follows. While it is principally the work 
of one researcher, the text has been reviewed to 
comply as far as reasonable with the Commission's 
policy of presenting factual background material 
as a basis for debate. 


Gordon H. Aiken, 
January 1986 Chairman. 
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PARIV I 


REGULATION OF CAMPAIGN SPENDING 


On 2 May 1985, the voters of Ontario returned a 
minority legislature composed of 52 members of the Pro- 
gressive Conservative Party, 48 members of the Liberal 
Party and 25 members of the New Democratic Party. In 
popular vote, the Liberals edged out the Conservatives 
to take the lead at 38%, with the P.C.'s at 37% and the 
New Democrats at 24%. The Progressive Conservatives 
have formed the Government in all 12 elections since 
1943, even though on three occasions, they did not hold 
a majority of seats in the Legislature.+ The Progressive 
Conservative Party was able to stay in Govern- 
ment following the May election, however, after a round 
of negotiations with both the Liberals and the Conserva- 
tives, the New Democratic Party decided to support the 
Liberals. An agreement was signed on 28 May 1985, between 
David Peterson, Leader, Ontario Liberal Party and Bob 
Rae, Leader, Ontario New Democratic Party, in which the 
Liberals agreed that they would not call an election for 
two years and the New Democrats agreed not to defeat the 
government whe two years. Attached to the agreement were 
documents setting out proposals for action in three areas: 
Legislative reform, economic issues and social policies. 
Included in the Legislative reform package was a sentence 
aimed directly at the Ontario Election Finances Reform 
Act :° 


Election financing reform to cover 
spending limits and rebates, at both 
the central and local campaign level. 


The Liberal - N.D.P. group within the Ontario Legislature 
combined to defeat the P.C. Government and the Liberals 
formed a Government with the support of the New Democrats. 
It can be safely presumed that the legislative agenda of the 
new Government will follow closely the proposals set out in 
the Liberal - N.D.P. pact of May 1985. 

This report will consider the reform of Ontario 
election finance laws regarding spending limits and rebates, 
as set out in the Liberal - N.D.P. agreement, in four parts: 
(1) an overview of the existing Ontario legislation; 

(2) Canadian legislation at the federal level, which 

strictly regulates spending and provides a more generous 
subsidy to candidates and parties than the Ontario rules; 

(3) comparative studies between the Ontario rules and those 

in other Canadian provinces; (4) a discussion of problems 
flowing from the Canadian Charter of Rights and Freedoms. 
Since there has been considerable discussion on public regula- 
tion of party leadership campaigns, a section of research 

and comment on this subject concludes the report. 

This study was compiled by John Terry, Research Assist- 
ant at the Ontario Commission on Election Contributions and 
Expenses during the latter half of 1985, under the direction 


of the Commission's Research Director, Anna Stevenson, Q.C. 
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PART I - Regulation of Campaign Spending 


1. Overview of Existing Ontario Legislation 
Election Finances Reform Act 

There are, according to one author, at least 27 
statutes bearing on election law in Ontario.* For 
instance, the Public Service Rete restricts political 
activity by civil servants; the Landlord and Tenant Act> 
and the Condominium act® require that candidates and 
their agents be given access to residential buildings 
for election canvassing; and the Legislative Assembly 
act’ contains some rules regarding qualification for 
membership in the provincial Legislature. However, the 
bulk of the law governing elections is found in two 
statutes: The Election Act’, which sets out the structure 
and operation of the ballotting process; and the Election 
Finances Reform Act? (E.F.R.A), which governs the 
financing of election campaigns. 

Before 1975, when the E.F.R.A. was enacted, there 
was no comprehensive scheme for regulating finances in 
election campaigns. The Act grew out of the third report 
of the Ontario Commission on the Legislature z0 (the 
Camp Commission), which was issued in September of 1975. 

The Camp Commission was established by the Legisla- 
ture on June 9, 1972 with a mandate to: 

study the function of the Legislative 
Assembly with a view to making such 
recommendations as it deems advisable 
with respect thereto, with particular 
reference to the role of the Private 
Members and how their participation in 


the process of government may be en- 
VaGed i scetens 11 


Subsequently, Premier William Davis, With, the -con-— 


sent of the party leaders of the House, requested the 


Camp Commission to report specifically on party and 


election campaign financing. 


The membership of the Camp Commission was tripar- 


ELce-. 


Dalton Camp was a prominent member of the Con- 


servative party, Douglas Fisher was a former New Demo- 


cratic Party member of Parliament, Farquhar Oliver was 


the former head of the Ontario Liberal Party and a long- 


time member of the provincial Legislature. In their 


Third Report, the members of the Camp Commission pro- 


vided a draft for an Election Finances Reform Act which 


was consistent, clear and well reasoned. Their model 


Act was designed to achieve a wide-reaching set of goals, 


which are described at various points in the report: 


1) 


6) 


to remove the presence of "big money" 
derived from large and powerful sources, 
from the political process 


to ensure that credible candidates would be 
able to mount credible campaigns, by relieving 
the pressing needs of parties and candidates 
for campaign funds while ppv iad some deter- 
rent to over-expenditure 13 


to increase public knowledge and participa- 
tionwin thevpolptical wsrocess 


to create an open system, governed by reason- 
able rules which are upheld both in the recog- 
nized self-interest of parties and in the 
interests of the general public 15 


to dispel the mystery and secrecy which sur- 
rounds traditional fund-raising tactics and 
gives rise to an atmosphere of public distrust 
and cynicism regarding political institutions 
and participants 


to create a system which is equitable, regularly 


monitored and vigorously enforced 


While some changes were made in the draft Act pro- 
posed by the Camp Commission before its passage by the 
House, (notably the deletion of a proposed income tax 
check-off process for political donations, and the addi- 
tion of a ceiling on permitted advertising expenditures 
by parties, riding associations and candidates), the 
basic thrust of the E.F.R.A. remained true to the pro- 
posals and goals of the Camp Commission. Upon passage 
of the Act, the Commission on Election Contributions and 
Expenses was authorized, as suggested by the Camp Com- 
mission, to administer and enforce the Neos” 

The E.F.R.A. received Royal Assent on 2 May 1975, 
and the effective date of the Act was 13 February 1975. 
Although it contains many provisions, the Act can be 
conveniently divided into four major divisions: 

(1) The creation of the Ontario Commission on 
Electron Contributions and. Expenses® (C.E? Cem. )@to>super- 
vise the operation of the Act and, among other listed 
duties, to investigate the financial affairs and records 
of registered parties; to authorize any prosecutions 
under the Act; and to recommend any amendments to the 
Act. The Commission is composed of two representatives 
from each political party with four or more members in 
the Legislature (currently the Progressive Conservative, 
Liberal and New Democratic Parties), along with a bencher 
from the Law Society of Upper Canadaand the Chief Election 
Officer. The Chairman is appointed by the provincial 


cabinet. 


(2) The establishment of a system of registering 
political parties as a mechanism for ensuring compliance 
with the financial requirements in the Act. 

(3) The creation of a financial regime covering 
all registered parties. The scheme controls contribu- 
tions, requires an accounting of contributions and 
expenses, restricts the time and amount of advertising, 
provides for a minimal public subsidy to candidates and 
requires an approved audit of party, constituency and 
candidate financial records. 

(4) The provision of enforcement of the Act, both 
through the work of the Commission and the creation of 
fines for contravention of the Act. 

The full details of the Act are found in the legisla- 
tion itself and in several commentaries.?? For the 
purposes of this study, two sections are critical. Sec- 
tion 39 sets the only spending limit found in the Act, 
by restricting advertising expenses; while section 45 
sets out a small public subsidy for candidates. 

SPENDING LIMITS 


Section 39 reads: 


The total expenses incurred for advertising 
by a political party, constituency associa- 
tion or candidate registered under this Act, 
including advertising done by any person, 
corporation or trade union with the knowledge 
and consent of the political party, constitu- 
ency association or candidate, by the use of 
time on the facilities of any broadcasting 
undertaking or by publishing in any newspaper, 
Magazine or other periodical publication or 
by display through the use of any outdoor 
advertising facility shall not,. during the 
period referred to in subsection 38(1) exceed, 


(a) in the case of a registered 
party in relation to a general 
election, the aggregate amount 
determined by multiplying 25 
cents by the number of names 
appearing on all of the revised 
listsof voters at the election 
for the electoral districts in 
which there is an official can- 
didate of the party; 


(b) in the case of a registered 
party™invrelation: to gar by-elec- 
tion in an electoral district, 
the amount determined by multi- 
plying 50 cents by the number of 
names appearing on the revised 
list of voters for the electoral 
GLSERVICES ang 


(c) in the case of, 

(i) a registered constituency 
association of a registered 
party and the official can- 
didate of such party in an 
electoral district, or 


(ii) an independent candidate in 
an electoral district, 


the amount determined by multiply- 
ing 25 cents by the number of names 
appearing on the revised list of 
voters for the electoral district. 

The Camp Commission resisted the notion of spending 
limits in election campaigns, with the Liberal appointee 
dissenting. °° The Commission had both policy and prac- 
tical reasons for opposing limits. It was concerned that 
restrictions on expenditures might force parties to be- 


come more dependent on the news media to carry their 


message to the voters: 


yet, we are surely not to leave the parties 
without adequate funds, or with resources 
insufficient to promote their cause and theiy 
candidates. Should the parties be unable to 
wage an effective campaign, and to employ all 
available legitimate means in doing so, it 
would mean, to a considerable degree, an in- 
creased dependency upon the media to report 

and interpret their platforms and arguments 

and to adjudicate the quality of their leader- 
ship and candidates. In candor, no party is 
willing to submit itself to such a circumstance. 
Given a campaign in which the issues are jcon-— 
troversial and where the voters are confronted 
with multiple options: and choices whichgisarhe 
rule rather than the exception in election cam- 
paigns the political parties need Co havemene 
capacity to advocate their own cause and with 
as much freedom and flexibility as their re- 
sources will allow. 21 


The practical concern expressed by the Camp Commis- 
sion regarding spending limits concerned enforcement. 
After studying the rules then in effect for federal 
elections, the Commission concluded that it was almost 
impossible to calculate the commercial value of services 
provided to the candidate: 


Another concern with tne Federal Act relates 

to the spending ceilings imposed upon the 

parties in election campaigns. The ceilings 

are liberal allowing each party to spend a 

total approximating a maximum of more than 

$10 million, assuming a full slate of candidates. 
However, the difficulty with spending ceilings 

is that of enforcement. Apart from very practical 
and realistic considerations, all of which relate 
primarily to the uneven capability of constituency 
Organizations to monitor precisely their expendi- 
tures during the heat of a campaign, it is our 
considered judgment that the parties will find 

1t all but impossible to conform to that portion 
of the Act which requires that they declare 'the 
commercial value of ...services provided for the 
use of the candidate'... A more difficultetask 

for the parties and their candidates is that of 
placing a “commercial value" on individuals who 
volunteer their services and, by so doing, con= 


tribute some form of special expertise to the 
Campaign. 


—— On 
The Camp Commission added other practical concerns: 


Under the Federal Act, attempting to place 

a commercial value on the contribution of 
personal services may be complicated, but 

there is yet another consideration which is 

the enormous advantage which governments in 
power have during election campaigns, in terms 
of being able to utilize the services of 
countless ministerial assistants, secretaries, 
researchers and other public employees, to 

say nothing of the transportation and communica- 
tions systems at their disposal. Surely it 
would be virtually impossible to distinguish 
bona fide government activity from political 
activity in attempting to determine a realistic 
valuation. There must be room for common 

sense and the regulations governing our politi- 
cal procedures ought to be practical and sensible 
enough to encourage compliance and not to repel 
it. Jt Seems £tO Us thatelt a party employs any- 
one, for whatever purpose, the transaction is 
easily reported and must be. But any individual 
ought to be free to volunteer his or her services 
to a partisan cause and the fact that some may 
have special talents and be of special value as 
individuals in a political cause ought not to 

be discriminatory. The parties ought to be free 
to accept such support without consulting a 
Plimsoll line of election spending ceilings and 
without paying a premium for it. 


Section 39 of the E.F.R.A. (reproduced above) limits the 
amount that a party, constituency association, or candidate 
can spendon commercial advertising in an election campaign 
to a formula based on the number of voters in the relevant 
electoral district. Section 38 limits the period of campaign 
advertising to a three-week slot up to but not including 

the day before polling day. Although the Camp Commission 
endorsed the time restriction on election advertising, it 
expressed serious concerns about limiting the dollar 

amount that parties, candidates, or constituency associa- 
tions could spend during election campaigns on media buying. 
Camp saw free speech concerns (this will be addressed in 


detail in a later chapter) . 


= OR 


To limit the access of a political party 

to specific media is, to our thinking, to 
place limits upon free speech and expression. 
No one would suggest that a candidate for 
office should be limited as to the number of 
public meetings he may hold, or the number of 
voters he may canvass, or how often. Why, 
then, should a party or candidate be limited 
-within the specified period of a campaign - 
as to the number of statements they may make 
to a mass audience through the media? 


A common answer to the question is that limita- 
tions could be set so as to equalize the con- 
test between the parties, so that the party 
with the most money does not command the most 
time and space in the media. While it might 
be sportsmanlike to handicap the parties in 
order to make them equal in strength and re- 
sources in an election campaign, it could only 
be done by a system of arbitrary and arti- 
ficially applied subsidies for lesser parties 
on the one hand and/or extreme restrictions 
upon the major parties on the other, with the 
result that the contest would not necessarily 
be more democratic but less so. 


The major concern with respect to an inordinate 
advantage in the finanical resources of one 

party over another is that such an imbalance 
allows for the domination of television by 

the wealthier party. The question then becomes 
One as to whether there is something unique 

and peculiar about television, used for political 
purposes, that does not apply to other media and 
other forms of political campaigning. No one has 
seriously suggested limitations on newspaper, 
magazine, or billboard advertising - nor proposed 
limitations on printed materials, posters, lawn 
Signs, or on the so-called "gimmicks" employed 

in campaigns. In the main, many advocates of 
restriction seek not only global limits for 
election spending but particular limits on tele- 
vision spending. 


In other words, it is being argued that political 
parties should not be permitted to spend the 
limited amounts allowed or available as they 

deem most advantageous to them. The sense of this 
eludes the Commission. 
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In addition, Camp saw additional dangers in 
placing spending restrictions on political parties. 
Such limits might encourage the development of "private" 
campaigns (by groups such as U.S. style political action 
committees, which campaign vigorously for or against 
particular parties or candidates.) To be effective, 
spending controls would have to be extended not just 
to political parties, candidates and constituency associa- 
tions, but to everyone attempting to campaign in the 
electoral arena. To do otherwise, according to Camp 
would be to encourage the channelling of resources 
through private individuals and groups to evade the 
spending controls. In analyzing the federal legislation, 
Camp saw in 1974 what would be a reality in 1983: Ottawa 
would have to move to plug the "loophole" by restricting 
the electoral activities of both political parties and 
non-political groups (this is discussed in detail ina 
later section). According to Camp: 


In a campaign where spending ceilings are 

in effect, it may well be in the interests 

of party to encourage its friends to support it 
in this manner. A private citizen, for 
example, may launch a campaign in the press 
extolling the virtues of free enterprise, or 
expressing opinions with respect to a major 
issue in the election. He may do so in con- 
sultation with a political party or by acting 
entirely on his own initiative. Either way, 
the advertisements are intended to influence 
voters and, as such, to aid one or more of the 
parties. Even where spending ceilings are not 
imposed on election spending, but where the 
parties must account for their contributions 
and expenditures, such so-called 'private' 
Campaigns can be used to conceal both. (It 
might be mentioned here that corporations, 
unions, associations, or other groups may 
engage - and have done so - in this practice.) 


In the United Kingdom, such expressions 

of private opinion are simply disallowed 

during election campaigns or, when they are 
not, they must be charged against the parties 
or candidates they are deemed to support. In 
the United States, the practice has been the 
subject of court action based uponsthesright 

of free speech. The Federal Act in Canada 
makes no attempt to deal with it, although 

it seems inevitable that it must, since both 
disclosure and the spending ceilings will 
encourage the practice. It would seem sensible 
to us not to attempt to forbid private citizens 
from sounding off on public’ issues” im ‘election 
campaigns. After all, they may do Sso7on jthe 
street corner or they may hire a hall; why not, 
then, take space in the media? But what they 
may not do - if the regimens of disclosure and 
accountability are to remain in force - is 
specifically endorse a party or a candidate, 

Or specifically oppose the same, on behalf of 
undisclosed contributors. In short, where the 
advertisement on behalf of the individual or 
groups is deemed to be political in nature and 
relevant to the election campaign, the sponsor, 
Or sponsors, must be identified, Tf anvingtviauaL 
Or group purchases media space to endorse or 
Support a party, parties, or candidate(s), the 
cost of the space must be considered as a politi- 
cal contribution and the donors subject to the 5 
regulations governing political contributions. 


REBATES TO CANDIDATES 

section 45 of the E.F.R.A. provides for anpartiral 
reimbursement of campaign expenses, along with other pro- 
Visions. The first two parts provide that: 


(1) Every registered candidate in an 
electoral district who, receivecwer 
least, 15 percent Of the spopwlan 
vote in such electoral district is 
entitled to be reimbursed by the 
Commission for the lesser of his 
Campaign expenses for the campaign 
period as shown on his financial 
statement of receipts and expenses 
filed with the Commission in accor- 
dance with section 43, together with 
the auditor's report in accordance 
with subsection 41(4), or the amount 
that is the aggregate of 16 cents for 
each of the first 25,000 voters in his 
electoral district and 14 cents for each 


voter in excess of 25,000 in his elec- 
Coral district. 
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(2) In relation to candidates in 
the electoral districts of 
Cochrane North, Rainy River, 
Kenora, Lake Nipigon, Algoma 
and Nickel Belt, as set out in 
the Schedule to the Representa- 
tion Act, the amount determined 
under subsection (1) shall be in- 
creased by $2,500. 


The Camp Commission was wary of providing public 
funds to political parties and candidates. It was 
concerned that rebates would serve to perpetuate the 
power of those who have already achieved electoral 
success: 


To the degree that money provides clout 

in an election campaign, it would be diffi- 
cult to apportion public funds among the 
parties without either favouring the ‘ins 
and discriminating against the ‘outs or, 
by arbitrarily treating all parties the same, 
favouring minority parties at the expense of 
major ones. 


In addition, Camp expressed concern about the pos- 
Sible prophylactic effect of public funding on independ- 
ent candidates: 


Pe conasSmpecniar part of ,ourspoliticad 

tradition that citizens outside the party 

system may seek office as parties of one, 
representing an independent position. Total 
public funding would either eliminate the in- 
dependent as a part of our political process 

or it must, willy-nilly, allow those seeking 
mere notoriety or self-aggrandizement access 

to the process at public expense. One could 
institute total public funding at the price 

of prohibiting independents and freezing the 
present array of parties in place, just as one 
could construct an alternative model in which, at 
considerable public expense, frivolous candidates 
could emerge, or parties of temporary fashion 
and representing special interests, or parties 
whose dogma and purpose may be sinister and 
hostile to the general society. Given total 
public funding, all of these would survive and 


flourish on the public purse. 27 
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The Commission also raised the concern about 
funding of parties between election campaigns: 


Total public funding does, at least, do 

away with the need for financial disclo- 

sure and, presumably, with any requirement 

for accountability since the parties receive 
their funds as a matter of right. But the 
question still remains as to how the polit-— 
ical parties are to survive between elections. 
The choices are obvious and limited. Either 
public funding is continued between elections 
or the system reverts to prior practice; 
otherwise the parties could only be main- 
tained in penury between elections. If 

public funding is to apply only for elections 
and the parties are otherwise free to finance 
their operations as best and however they can 
between elections, then the dangers inherent 
in the present system remain and are perhaps 
intensified by the need to build larger party 
bureaucracies in order to conduct election 
campaigns in which financial resources are 
limited. As for the possibility of publicly 
financing both election campaigns and political 
parties between elections, we doubt that many 
who understand and value the party system would 
find such a solution acceptable. Nor would 
anyone support it who would reckon the public 
temper. We believe that a balance must be 
struck between private contributions to the 
Parties and; public funding.» —Latemernecots 
Report we recommend a tax check-off approach, 
as well as tax credits. In our opinion this 
will provide a greater opportunity for parties 
to broaden their base by going out to organize 
new Support. Consequently, the health of the 
constituencies will be improved and they too 
will have fresh incentives to solicit funds 
and maintain strong local organizations. 28 


In the end, the Commission recommended a form of 
public subsidy that was tied to the amount that the 
candidate spent during the campaign. The more that the 
candidate spent over a certain limit specified by the 


formula set out by Camp, then the less the subsidy 


from the public: 
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...ewe recommend a form of limited public 
funding to reimburse qualified candidates 

for a portion of their election expenses. 

The purposes and values of such a policy are 
to help ensure that credible candidates may 
mount credible campaigns; to relieve the 
pressing needs upon parties and candidates 

for campaign funds; and, as well, through 

our proposals, to give an incentive to can- 
didates to manage their expenditures in the 
interests of effectiveness and economy and to 
provide some deterrent to over expenditure. 

We would propose, then, that following the 
election campaign and submission of the can- 
didate's audited declaration of expenses, the 
following calculations be made: that a can- 
didate who receives a minimum of 15% of the 
popular vote be reimbursed by the lesser of 
the audited difference between the contribu- 
tions he receives and his expenses as dis- 
eqosed by his return: or: $7,500 with therquala— 
fication that any candidate who spends more 
than the total of 80¢ for each of the first 
20,000 electors in his constituency, and 25¢ 
for each of the remaining electors, shall 

have his subsidy reduced by $1 for each $2 

by which he exceeds such total. (In the 

case of candidates from Cochrane North, Rainy 
River, Kenora and Thunder Bay, the amount of 
this total and of the possible subsidy will 
each be increased by $2,500 in consideration 
of the higher transportation costs involved in 
these geographically very large ridings.) It 
is clear from this that the more the candidate 
spends in an election campaign beyond a certain 
limit, the less his subsidy from the public 
treasury. The less the candidate spends, the 
greater is the proportion of reimbursement in 
relation to his overall expenditures. 29 


In summary, then, on the issues of spending limits 
and candidate rebates, the Ontario Legislature refined some- 
what the recommendations of the Camp Commission when it 
enacted the E.F.R.A. but retained the essential spirit 
of the Camp report. 

On spending limits, the Commission (Oliver dissent- 


ting) was reluctant to impose restrictions. It suggested 
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that advertising represented a major part of ‘the *can- 

paign budget and that controls on the time during which 
advertising could be placed would, in effect; —nelp ico 

hold down campaign eostenee The legislation does not control 
campaign spending, except to limit commercial advertising. 

On rebates, the Commission proposed a formula which 
would, in effect, create a type of spending limit by 
decreasing the amount of subsidy a candidate would 
receive if that candidate spent over a specified amount. 
The legislation did not adopt that formulation, although 
it does provide a small subsidy by way of partial reim- 
bursement of campaign costs to candidates who secure at 
least 15. percent’ of the votes cast! in’a partreularerid— 
ing. 

POLICY GOALS OF E.F.R.A. 

The minimum spending restrictions and small reim- 
bursement provided by the E.F.R.A. are part of the overall 
scheme of the Act, which stresses controls over contribu- 
tions and income tax benefits, rather than spending limits 
and rebates. According to the Camp Commission: 

What we are looking for is a formula by which 
political parties will be assured reasonable 
means for the purposes of meeting their cam- 
paign costs and their ongoing organizational 
expenses without the present heavy reliance 
upon large corporate or institutional contri- 
buELOnS. oat such is to be achieved, it can only 
be done by a mixture of method and means, in- 
cluding tax credits to encourage individual 
donors, a tax check-off to encourage mass par- 
ticipation in party financing, statutory limits 
upon the Size of all contributions, corporate 
or otherwise, and given certain qualifying 


requirements, a degree of public fundingeorsethe 
election expenses of candidates. 3l 
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The Camp Commission (Oliver dissenting) saw the 
growing rate of election spending as reflecting nothing 
more sinister than the rising cost of buying media time, 
lawn signs and the myriad other items needed to run a 
modern election campaign.>* However, it was the 
"mystery and secrecy" surrounding campaign contribu- 
tions from such shadowy sources as wealthy individuals, 
corporations, trade unions, or other interested groups, 
which created the "Suspicion and cynicism among citizens 
about their (democratic) institutions"?? which was seen 
as the fundamental threat. Therefore, controlling 
spending would not get at the heart of the problem but 
requiring disclosure of contributors and limiting the 
amount of individual contributions would meet the con- 
cerns raised by the Commission. According to Camp: 

ce 2SG0Ureineentytossectepolitacalecontribu- 
tions at reasonable limits, which we believe 
sufficient to allow for the maintenance of 

the parties between elections and to generate 
sufficient campaign funds during elections. It 
is our purpose to remove from the political 
process the presence of big money from large 
and powerful interests. We strongly recommend 
that the substantial dependence of our political 
parties upon the substantial contributions of 

a few be terminated. We propose a system which 
relies on the support of many, at all levels 
Ofesociety, .andsanewhachjeinithe.end result, 

no particular group or segment can be deemed 

to wield more influence or bear more of the 
cost of political financing than another. 34 

The present Election Finances Reform Act achieves in 
major form the objectives set by the Camp Commission. It 


broadens the base of party support by limiting the size 


of individual contributions and, in turn, encourages 
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additional support by providing a tax credit (under 


the Income Tax Age for donors. 


Rather than relying on public funds to provide 
financial support for parties and candidates, the Act 
creates a minimal reimbursement. The emphasis is on 
small, private donors to carry the bulk of the weight 
of supporting political parties. The disclosure rules 
regarding donors further ensures that public cynicism 
about the political financing process will be kept to 


a minimum as all the books are open to the public. 


oe Federal Legislation 


Introduction 

Any amendment of Ontario's election laws should 
not be undertaken without a review of federal election 
legislation. The federal law, though similar in several 
respects to Ontario's legislation, includes a limit on 
party and candidate spending and provides a more generous 
rebate to candidates and parties. This section of the 
report examines the provisions of the federal law and 
their effects, with particular reference to spending 


limits and reimbursements. 


Purpose of the Federal Legislation 
On August 1, 1974, amendments to both the Canada 


Elections Act and the Income Tax Act came into effect, 
Signalling a new era for federal campaign financing laws. 
Grouped under the title of the Election. Expenses Act; ° 
these amendments were altered again in 1977 and 1983. 
While discussions concerning improvement of the admin- 
istrative aspects of the law continue, the fundamental 
premises on which the law operates remain unchanged. 

As enunciated in the 1966 Barbeau Report,’ which 
provides the basis for the federal law, the aims of the 
legislation were: (1) to create a more open administra- 
tive system of election financing through disclosure pro- 
visions for both contributions and expenditures; (2) to 


employ ceilings as a method of equalizing the amount of 
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money candidates might spend on campaigns, and (3) to 
use a tax incentive program for political donations to 
increase voter participation in the political process. 
While Ontario's legislation was also designed with 
some of these goals in mind, its overall objectives and 
its approach to election finance regulation are some- 
what different than those of the federal legislation. 
While the federal. act provides disclosure and openness, 
its primary aim is to lower the cost of elections and 
to broaden access to political office, JOntan1o seleqire— 
lation; through its’ contribution limitationssancsais— 
closure provisions, puts more emphasis on ensuring that 
no individual or corporation can exert improper influence 
in the electoral process, as well as to get more ordinary 
citizens involved in the process. Before any of the 
federal proviSions are adopted in Ontario, these differ- 
ences in the approach and philosophy of the two electoral 


financing regimes must be taken into account. 


A Summary of the Federal Provisions 

This section of the chapter constitutes a very 
brief outline of the major campaign financing provi- 
Sions of the Canada Elections Act. More detail concern- 
ing the federal law can be found in two earlier publica- 
tions by the Commission on Election Contributions and 


Expenses - A Comparative Survey Of Election Finances 


Legislation, 1983 and Canadian Election Reform: Dialogue 


on Issues and Effects,. 1982. 
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Party Registration and Agency 


For the purposes of the Canada Elections Act 
political parties are now fully recognized as legal 
entities: The concept of agency was extended in the 
1974 Act from the candidate and his "official agent" 
to the party level. Parties are now also required to 
have a chief agent, who must be registered with the 
Chief Electoral Officer. Through the concept of agency, 
public accountability is imposed upon parties. Any. 
infraction of the Act can lead to prosecution and fines 
Of UpAcCOms 257 000% 

Each new party applying for registration must 
supply the names, addresses, occupations and signa- 
tures of 100 electors who are members of the party. 

For a party to be registered for any election at hand, 
its application must be received prior to 60 days be- 
fore the issuance of the writ for a general election. 
Party registration will only come into effect, however, 
if the party has nominated at least 50 candidates for 
the general election. 

Under the Act, the candidate also bears a heavy 
responsibility to comply with its provisions. If can- 
didates, through their official agents, do not submit 
accurate reports within the time limits set out by the 
Act, both the candidate and official agent face investi- 
gation and possible prosecution by the Commissioner of 


Canada Elections. 
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Controlling and Encouraging Contributions 


The Canada Elections Act makes provision for all 
sources of contributions, including those from indi- 
viduals, businesses, commercial organizations, govern- 
ments, trade unions, corporations without share capital 
other than trade unions and unincorporated organizations 
or associations other than trade unions. Contributions 
to both parties and candidates must be channelled through 
the registered agent of a party or the official agent 
of a candidate. If the agent cannot identify the class 
of the contributor in all cases or, when the contribution 
exceeds $100.00, the name of the contributor, the amount 
received must be paid to the Receiver General. This 
provision effectively bans the acceptance of anonymous 
donations. 

As noted above, the aim of the federal law is not 
to restrict the size or source of contributions, but 
to provide full and accurate disclosure. As a result, 
federal parties and candidates may accept donations 
from sources outside Canada and from provincial wings 
of federal parties, provided provincial law also per- 
mits this. In some provinces, notably Alberta and 
Ontario, these extra-party transfers are restricted to 
nominal amounts. 

While there is no upper limit on the amounts that 
may be contributed to registered parties and candidates, 
the amount a donor may claim in tax deductions is finite. 


Section 127(3) of the Income Tax Act sets out a formula 
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whereby the maximum tax advantage of $500.00 is reached 
Wath a contribution, of $1,150)..00. ~Tax credits..are 
allowed to a maximum of $500.00 for contributions from 
both individuals and corporations. Since unions do 
not pay income tax, they are not considered by the tax 
incentive scheme. Tax receipts can only be issued by 
the registered agent or the official agent. Given 
that s. 127(4.1) of the federal Income Tax Act defines 
contribution as cash or other negotiable instrument, 
receipts for tax purposes cannot be issued for contri- 
butions of services or gifts in kind. 

Contributions in the form of the purchase of a 
ticket to a fund-raising dinner or other party func- 
tions are also eligible for tax deduction. In these 
Situations, purchasers are usually notified by the 
party or candidate that the ticket price includes both 
a donation and the cost of the function. This cost must 
be assessed by the registered agent or official agent 
and agreed to by the Department of National Revenue 


before tax receipts are issued. 


Spending Limits 

The objective of placing ceilings on spending is 
to ensure that, as much as possible, all citizens have 
an equal chance to get elected to the House of Commons. 
While the link between campaign expenditures and votes 
is not as well understood as it might be, most observers 


recognize that those who spend the most money during a 
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campaign tend to do better than those who spend the 
eae The federal act deals with this issue by means 
of two provisions: (1) overall spending limits for 
candidates and parties, and (2) a limited time period 
during which parties and candidates may advertise in 
the print and broadcasting media. 

Section 13.2 of the Act specifies the ceiling on 
party spending. This amount is set at 30 cents mul- 
tiplied by the number of names on the preliminary lists 
of electors in those districts in which Ehevpareyeis 
running an official candidate. “This-~amoune’ ses furrner 
indexed with a factor based on the increase in the cost 
of living. The overall total limit for all y232.erec— 
toral districts at the 1984 election equalled $6,391,497 
for each registered party having candidates in all 282 
districts. This was established by multiplying the 
amount of 30 cents by the total number of names on the 
preliminary lists of electors for Canada and indexing 
the product with the factor published by the Chief 
Electoral.Officer. 

Candidate expenditure is limited by section 61.1 
of the Act, which sets out a formula to determine the 
ceiling based on the number of electors on the prelim- 
inary lists in the riding which is adjusted by adding 
1/2 of the difference between the total of the riding 
and the national average if less than the national 
average. These adjusted limits, which are indexed to 


the inflation rate, are further increased in ridings 
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where the density of electors per square kilometer is 
lessvthan tens 

Section 2(1) of the Act provides a definition of 
"election expenses" as amounts paid and liabilities 
Incurred Ton ene purpose offipromoting or opposing, 
di recelyayand sduring. anmcselection, “a-partictlars tregis-— 
tered party jor thetelection ofa particular candidate: 
This definition includes the value of goods and ser- 
vices donated or provided at a price less than their 
commercial value. If the contributor is in the bus- 
iness of supplying these goods and services, their 
"commercial value" deemed to be the lowest amount 
charged by him for an equivalent amount of goods or 
services. If the contributor is not in the business 
of supplying these goods and services, a fair market 
value is used, and the contribution is deemed to be 
an election expense if the fair market value is equal 
to or greater than $100. With regard to the question 
of "volunteer labour", the act defines the service as 
a contribution by a person made on his own time. Self- 
employed volunteers cannot perform services for which 
they would otherwise be paid. If a "volunteer" is 
nevertheless paid, the value of his work is automati- 
cally considered an election expense. Because the 
definition of election expenses has been drafted ina 
broad and flexible manner, questions as to whether a 
particular expenditure falls under the definition arise 


frequently. To avoid problems in this area, officials 
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of the office of the Chief Electoral Officer meet with 
members of an ad hoc advisory committee of party spokes- 
men to develop guidelines based on the legislation to 
assist registered parties and candidates in determining 
which items will be considered election expenses. 
Sections 13.7(1) and 61.2(1) “set out thevadver-— 
tising restrictions for parties and candidates respec- 
tively. Both are prevented from advertising in the 
media between the date of the issue of the writ and 
Sunday, the twenty-ninth day before polling day, or on 
polling day or the day immediately preceding polling 
day. Section 99.13 of the Act states that every broad- 
caster should provide no more than six and one-half 
hours of paid prime time for party advertisements. 
Under s. 99.15, the legislation stipulates that this 
time be divided among the parties by the Broadcasting 
Arbitrator according to the percentage of seats won in 
the previous election, the percentage of votes received 
and the percentage of total registered party candidates 
endorsed by each registered party at the previous 
general election, with no party receiving more than 
half the total time. In the 1984 election, the Liberals, 
Progressive Conservatives, and New Democrats were 
allocated 173, 129 and 69 minutes respectively. The 
Rhinocerous Party acquired 8 minutes, while no other 


party was granted more than 5.5 minutes. 


Reimbursements 


So long as parties and candidates comply with 
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reporting and registration requirements, they are en- 
titled to partial reimbursement of expenses under the 
current federal scheme. When first enacted, candidate 
rebates were estimated to be about 38 percent of a 
candidate's expenditures. The rebate formula was tied 
to the cost of one first class stamp for each elector 
on the preliminary list-in the candidate's riding, plus 
an adjustment if the total number of electors in the 
riding waSless than the national average. 

However, the postal rates for a first-class letter 
(eight cents in 1974) have quadrupled since the Act was 
enacted. To keep the rebates within bounds, the basis 
of reimbursement has been changed. The current leg- 
islation has frozen the candidate rebate level at 50 
percent of the maximum permissible limit. So long as 
a candidate has submitted his audited election expenses 
return and personal declaration to the Chief Electoral 
Officer, and so long as he has been elected or obtained 
at least 15 percent of the votes cast in his riding, he 
qualifies for a reimbursement of 50 percent of his 
actual Re cece to a maximum of 50 percent of 
his election expenses limit (see s. 63.1 of the Act). 

In addition, the Act provides a generous rebate 
formpareres-.s sectron 99.25 of the Act stipulates that 
registered parties will be reimbursed for 22.5 percent 
of their election expenses, provided the party has 


spent more than 10 percent of its maximum limits. 
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Disclosure and Reporting 

The area of financial reporting at the federal 
level is ensured through a series of prescribed and 
administrative procedures designed to expose party and 
candidate contributions and expenditures to public 
scrutiny. 

The Act requires disclosure of the source: ofmail 
funds received from contributors andthe names of all 
contributors giving more than S200 "in? asyeare oud 
party or to a candidate at an election.) An accounemg 
of the use made of these funds is also mequired.yeisix 
months after the end of the party's fiscal year, a 
return must be filed with the Chief Electoral Officer. 
This audited return must contain an itemization of 
contributions under a number of categories. Within 
six months of a general election; a statement of party 
expenses must be submitted. In addition, candidates 
must file detailed returns after each general election. 
The returns must be received by the constituency, ve- 
turning officer) within four monthssotepo liingiday.. 

Before, the 1974 reforms, failure to, feleswasmcomon- 
since’ the: old Canada Elections Act failed toedesignace 
a responsible enforcement officer; the responsibilities 
of the, Chief Electoral Officer didi motvextendstomcan— 
didate returns and the federal Minister of Justice 
declined to enforce the legislation, fearing this might 
be viewed as political harassment. The 1974 amendments 


created an appointed Commissioner of Election Expenses, 


<0 


now the Commissioner of Canada Elections. [In 1978, 
the Commissioner's role was expanded to include re- 
sponsibility for compliance and enforcement of all 
provisions of the Canada Elections Act. If a candi- 
date ‘on hissofficial agent fails to, filesreturns' in 
accordance with s. 63 (which stipulates the content 
required in the return), they are not only liable to 
fines and imprisonment in the event of prosecution and 
COnNVICTLON *-butb, are .also..gui lity, of ans pllegal, practice, 
which prevents a person from running at a future 
election. Since the creation of this enforcement 
office, candidates have faced the prospect of charges 
more often, and are therefore more likely to file 


returns. 


Enforcement and Control 

Under section 70(3) the Chief Electoral Officer 
is required to appoint a Commissioner of Canada Elec- 
tions to perform compliance and enforcement duties. 
Subsection 70(4) provides that no prosecution for an 
offence under section 115 of the Criminal Ba Be for 
an offence under the Canada Elections Act can be in- 
stituted except upon the written permission of the 


Commissioner. 


some Current Concerns 
While the rebate and spending limit provisions of 


the federal legislation have, on the whole, been 
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applied with much success, there are two serious short- 
comings in the current legislation. The first is “cne 
problem of how to define election expenses; the second 
is the issue of how third parties that wish to par- 
ticipate in the electoral process should be treated. 
Those who drafted the Canada Elections Act were 
careful to provide a broad and flexible definition of 
election expenses. Such expenses are defined generally 
as amounts spent or goods and services provided to 
promote or oppose directly the election of registered 
parties and candidates. The Act provides a limited 
list of the kind of expenses -- advertising, rental of 
space, refreshments, promotional mail, and others -- 
that fali under this definition. But many other 
expenses are left to be interpreted by each party 
according to the guidelines provided by the Chief 
Hlectoral Officer. The New Democratic Party,. tor 
example, tends to attribute’ as much Of mise spending 
as possible to election expenses, in order to recoup 
a large 22.5 percent rebate. The Liberals and Pro- 
gressive Conservatives, on the other hand, use a 
narrower definition of election expenses, since they 
are more concerned about staying within the spending 
limit than reaping a larger rebate. As a result, 
those expense items which fall on the borderline -- 
national office expenses, money spent on polis; oF 
fundraising by mail -- are sometimes interpreted by 


a party in a way that best suits its interests. 
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Because the nature of election campaigns is con- 
Scanemy whanging, Lt) 1s likelyithat political parties 
will always attempt to "cut corners" by means of 
creative interpretation of the Act. To solve this 
problem, officials of the Office of the Chief Electoral 
Officer meet with his ad hoc advisory committee before 
each election to develop guidelines as to what items 
willicountwas ielectionivexpenses. .iIn Ontario “at 
spending limits were established, the role of the 
advisory committee could be played by the Commission 
on Election Contributions and Expenses. However, a 
more precise definition of election expenses in the 
Act would go a long way towards solving this inter- 
pretation problem. 

But perhaps the greatest concern for adminis- 
trators of the federal act is how to regulate the 
activities of third parties during elections. Since 
restriction of candidate and party spending is a 
cornerstone of the Act, there have always been guide- 
lines as to what non-parties may spend in their support. 
In the ginal act, section 70.1 provided that no one 
except a candidate or party could incur election 
expenses. But this broad rule was mitigated by an 
exception! in “subsection! 70.14) 7.7- According?’ ‘to! ‘this 
section, it would be a defence if a person charged 
established that he incurred the expense for "the pur- 
pose of gaining support for views held by him on an 


issue"oL public policy” or for ‘advancing the-ains”of 


any non-political organization in which he was a member 
and for whom the expenses were incurred -- so long as 
All this: was done: int "good farth 

These provisions lasted until 1983, when the Chief 
Electoral Officer and his ad hoc advisory committee, 
worried about the growing use of aggressive political 
tactics by well-funded interest groups, decided to 
eliminate the section 70.1(4) defence. This amendment 
was guickly and unanimously enacted on November 17, 1983 
as Bill C-169. It received almost no attention until 
January 16, 1984 when the National Citizens' Coalition 
and its leader Colin Brown launched a suit against the 
Attorney General for Canada in the Court of the Queen's 
Bench of Alberta, challenging the constitutional validity 
of sections 702,1(1) and 72 0f the Act ee OnewunermZl ol o4- 
Mr. Justice Medhurst struck down these two sections 
of the legislation as being inconsistent with the 
Canadian Charter of Rights and Freedoman = Thoughe ene 
decision was binding only in Alberta, it received 
de facto national application when the Canadian govern- 
ment chose not to launch an appeal, in light of the 
impending 1984 election. 

As a result, section /0.1 has become a paper: tiger, 
still in effect-anvalk jurisdictioncsexcept eal berrar 
but unenforced by the Chief Electoral Officer. It is 
now easier than ever for single-issue organizations 
and interest groups to go beyond promoting the issues 


they favour to become directly involved in the support 
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OreOpposttien Of parties or Candidates “during election 
campaigns. For now, the legislation will remain in- 
effectual, until someone sues the Chief Electoral 
Officer vcosentorce section 70. lor until a constitu= 
tionally acceptable formula that can close the loophole 


is devised. 
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3. Election Legislation in Other Canadian Jurisdictions 

Elections are becoming increasingly regulated, but 

the form of control;.varies widely . yin Britain, for 
instance, candidates are strictly limited in the amount 

of money they can spend on election expenses, but there 
are no controls on parties. British candidates receive 

no subsidy from the state to offset election expenses. In 
the United States, Presidential candidates receive massive 
subsidies in the tens of millions of dollars, butvan 
attempt to set spending limits was ruled unconstitutional 
by the U.S. Supreme Court. Canadian provinces also have a 
variety of financial regulation schemes. This chapter 
considers the control of election finances in the Canadian 
provinces. 

The specific emphasis in this chapter is on election 
rules regarding spending limits and rebates to candidates 
and parties. Full information on the extent of election 
law in the Canadian provinces, the U.S. states, and the 
U.S. and Canadian federal systems can be found in an earlier 
publication of the Ontario Commission on Election Contribu- 
tions and Expenses, A Comparative Survey of Election Finances 


Legis laciony Jos. 
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While Ontario was aleader in the institution of 
election finance reform legislation, most of the other 
Canadian provinces have now followed suit. This sec- 
tion provides a brief outline of election finance law 
in Canada's provinces, concentrating on provisions 
regarding contribution limits, spending limits, dis- 
closure and reimbursements. The diversity of approach 
and scope of these laws demonstrates that debate con- 
cerning the most effective means of reform is far 


from settled in most provincial jurisdictions. 


Alberta 

The major statute regulating campaign financing 
in Alberta is the Election Finances and Contributions 
Disclosure nos eet which has been operating since 1978. 
Like the Ontario law it was modelled after, Alberta's 
legislation regulates financing by providing for dis- 
closure and Limiting contrabutrons: 

All funds received by parties and candidates must 
be reported, both after campaign periods and annually. 
Constituency associations are required to file only 
annual financial statements. All amounts in excess 
of $375 from a single source must be identified by 
the name and address of the contributor. The return 
must also wistvthe total amount of all contributions 
under $40 and the total amount received from a con- 


tributor which in the aggregate is between $40 and $375. 
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Anonymous contributions in excess of $40 cannot be 
accepted and if the donor cannot be determined, this 
money must be paid to the Chief Electoral Officer for 
remittance to the province's Personal Revenue Fund. 

A number of provisions circumscribe donations. 
Section 5(1) of the Act prohibits conte butossm: wom 
donating to the constituency association during cam- 
paignss Contributions can; bev drrected er thera roma 
constituency association or party’ duningsinter—elec— 
tion periods. Only registered parties, constituency 
associations and candidates may accept contributions. 

Section 15(1) sets limitations on contribution 
size. The maximum annual contribution limit for 
donations to parties is $15,000. For constituencies, 
the limit is $750 to any one association up to an 
aggregate limit of $3,750. During campalgns,san 
addition to these amounts a further $15,000 may be 
given to each registered party and a further $1,500 
to any registered candidate up to an aggregate limit 
of $7,500. These limits apply to all sources includ- 
ing individuals , corporations, trade unions, employee 
Organizations and candidates' personal funds.?? 

Contributions in the form of goods and services 
must be assessed for the purposes of the Act according 
to their fair market value at the time. When goods 
and services are provided for less than market value, 
the amount of the discount is deemed to be a contribu- 


tion. For social fund raising functions, the Act sets 


- 37 - 


out a formula to calculate the extent to which the 
ticket price or other charge is a contribution. It 
should be noted that funds raised at functions by 
other means, such as passing a hat or profits made 
from the sale of refreshments, are not considered 
contributions under the Act. 

While the provincial Elections Ae Green doe 
corrupt practice offences related to expenditures 
(e.g. vote-buying and treating (or entertaining) 
voters), there is no limit on the amount of money 
parties and candidates may spend. Both candidates 
and parties are required to file statements detailing 
revenue and expenditures at the end of the campaign 
period. 

There are no subsidies or reimbursements in the 
current election laws of Alberta. However, as in 
other provinces,.there are provisions for public fund- 
ing through the Alberta Income Tax noes There are 
separate tax refund provisions for individuals and 
corporations. Alberta corporations may not carry 
forward their tax credit under that plan to subsequent 
tax years. Individuals may apply for the tax credi- 
within four years from the year that the contribution 
was made, however, the credit is only available in 


the year the contribution was made. 


British Columbia 


The regulatory scheme governing election financing 
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in British Columbia is contained in the provincial 
Election ee and the Income Tax Act and pursuant 
regulations. 

While reform in British Columbiaywas urged by 
a Royal Commission Report in 1978 the only changes 
which have since been enacted relate to tax deducti- 
bility for political donations. /The, provinces curler. 
ly places no restrictions on the size’ of contributions 
made’ to any party or candidate’ or expendteurem anes 
tions on the use of these funds. ‘Contributions from 
outside the province are not prohibited and) public 
disclosure of the names of contributors and amounts 
given is not required. While party treasurers and 
candidate agents must keep records which the Ministry 
of Finance may audit or verify at any time, there is 
no affirmative duty to report imposed upon agents. 
The only government reporting is between the contri- 
butor seeking a tax deduction and the tax department. 
However, both candidates and parties are required to 


file reports detailing campaign expenditures. 


Manitoba 

Manitoba was long regarded as a pioneer of 
election finances legislation and was in fact the 
first provincial jurisdiction ‘to prohibue eonporare 
contributions in 1924. While Manitoba had the broad- 
est disclosure provisions in the country in the 1950's 


and 1960's, the effectiveness of these reporting 
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provisions was unsatisfactory, and despite changes 

in 1970, the Manitoba legislation failed to produce 

a Single prosecution for what appeared to be common- 
placevoccurrences “of contravention. WAS other juris-— 
dictions enacted reforms in the mid - 1970's, Manitoba 
failed to keep pace with the general tightening of 
requirements. In 1977 both the Manitoba Law Reform 
Commission and the Chief Electoral Officer produced 
reports assessing the value of the Manitoba scheme 
then in place. 

The result of this activity was the enactment 
of the Elections Finances fee and a totally revised 
PlcctionsBact: in 1980. Companion amendments to the 
Income Tax Act were also passed. 

The overall scheme of these laws compelled the 
registration of parties and candidates, but not con- 
stituency associations. While no limits were set on 
the size of contributions, the Elections Finances Act 
contained a number of contribution-related provisions, 
such as the regulation of the amount of contribution 
in individual charges for fund=raising functions ,.'the 
deeming of the candidate's own funds to be contribu- 
ions Shorr the purposes ore therAct) and) the’ formal 


ae As well, 


allowance of corporate contributions. 
contributions from trust funds or unincorporated 
associations had to indicate the individual sources 


and amount making up the contribution. Chief financial 


officers. of parties and candidates were required to 
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record all single contributions over $25 and contribu- 
tions from a single source in any year which totalled 
more than $25. 

The 1980 Elections Finances Act also specified 
limits for certain election expenses such as political 
advertising. Disclosure provisions involved detailed 
reporting of contributions and expenditures, with 
advertising expenditures singled out for special atten- 
tion by the legislation. The Income Tax Act provided 
a tax credit for contributions, but thers lecerons 
Finances Act did not provide for party or candidate 
subsidies or reimbursements. 

In 1983, the Elections Finances Act underwent 
drastic amendment. The new law, which came into 
effect on January 1, 1985, introduced substantive 
changes to election financing legislation in Manitoba, 
particularly in the areas of spending @iamitsfand = re— 
imbursements. 

The legislation sets limits on the total election 
expenses which may be incurred by or on behalf of a 
political party or candidate. At the time the legis- 
lation came into force, total party spending limits 
in a general election were determined by multiplying 
80 cents per voter on all) revised voters#elistcuin 
all electoral divisions in which the party had en- 
dorsed candidates. Candidate spending limits were 
determined by multiplying $1.25 by the number of names 


on the revised voters" list. In) large electoral 
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divisions (30,000 square miles or larger), the multi- 
plying figure was raised to $2.00. 

The Act also contains spending limits on adver- 
tising. When the legislation came into effect, total 
party advertising expenditures were limited to a 
figure equivalent to 40 cents multiplied by all names 
on all the voters' lists in the electoral districts 
where the party had endorsed candidates. For can- 
didates, advertising limits were determined by mul- 
tiplying 25 cents by the number of names on the voters' 
Inst. GelLnpeseeamicatironsmare part of,\-rather: than an 
addition to, the global spending limits set out above. 
The Act also includes a formula to vary these ceilings, 
based on the consumer price index. 

Section 56(1) is another innovative addition to 
Canadian election financing legislation. It seeks 
to limit the publication of advertising by government 
departments and Crown agencies during an election 
campaign. The Act does not cover four categories of 
advertising: (1) publications and advertising in contin- 
uance of per inter publications or advertisements con- 
cerning ongoing programs, (2) the solicitation of 
applications ior vemployment ~W3)Ss publications: orvad- 
vertisements required by law, and (4) advertisements 
deemed necessary by the Chief Electoral Officer for 
the administration of an election. Anyone who 
believes these rules have been violated can file a 


complaint with the Chief Electoral Officer. 
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The Act contains generous provisions for public 
financing of both political parties and candidates. 
Under section 71, all registered political parties 
which obtained an aggregate of 10 percent or more 
of all valid ballots cast.in all> provenceralstelectorar 
divisions are eligible forea veimbursementey ine 
reimbursement, like the federal scheme, is equivalent 
to the lesser of 50 percent (of the cotaigeleerion 
expenses permitted or 50 percent of the actual expen- 
ses incurred by or on behalf of the party. Section 72 
provides that candidates will also be reimbursed for 
the lesser of 50 percent ‘of their actual jor? permrececa 
election expenses, if they receive 10 percent of the 
votes in the electoral division in which they run. 

When a party or candidate fails to receive the qualify- 
ing 10 percent \iof the popular woteyetic laud rtem.s 

fee to a maximum of ($250) will be paid nevertheless, 
once all filing requirements are met. 

In order to tie compliance in with general reim- 
bursement provisions, the Act stipulates that where 
a party or candidate exceeds spending limits, reim- 
bursements payable will be reduced by $1.00 for every 
$1.00 by which actual expenses exceed the limit. 
Candidates or parties that exceed spending limits may 
also be prosecuted and are liable on summary conviction 
to fines not exceeding $2,000 and $20,000 respectively. 

The most experimental aspect of Manitoba's reim- 


bursement scheme is, of course, the low 10 percent 
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threshold placed on qualifying. Opposition to this 
provision was evident while the Bill was going through 
first and second readings in the legislature. Many 
expressed the concern that taxpayers should not be 
Supporting the cost of a candidate or platform re- 
jected by 90 percent of the voters. One report called 


the subsidy system "...a subsidy for 'Kookie' candi- 


and "...a simple case of politicians being 
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dates. « 


generous to politicians". 


New Brunswick 

In 1978 New Brunswick enacted the Political Process 
Financing netic which provided for the regulation of 
contributions and expenditures, public disclosure, 
public subsidy of political parties and reimbursements 
of certain expenses of candidates. The New Brunswick 
Act has™been amended) three/times since its inception >” 
and the 1980 amendments include the allowance of tax 
deductions up to $500 for donations. 

SecciOns Soe OLmtne Act places=a Timit on*contrabu- 
tions.2w Thertotal wale orvall) contributions made by 
an individual, corporation or trade union during the 
calendar year must not exceed $6,000. The party must 
disclose the names of all contributing trade unions 
and corporations. Individual contributors giving 
over $100 must also be disclosed. 

Advertising expenditures for the broadcast or 


print media in non-election years are set by section 50 


aA ft 


of the Act at $25,000 in each calendar year for regis- 
tered parties and $200 in each calendar year for regis- 
tered district associations and registered independent 
candidates. This Limitation. does notpapply = toeadver— 
tising which merely publicizes the date, time, place 

or program of a scheduled public meeting. “There is 

no specific limitation with respect to advertising 
expenditures in an election year providing that it is 
within the overall limits imposed by the Act. 

Section 77 of the Act limits global expenditures. 
In the case of registered parties, global election 
spending limits cannot exceed 85 cents multiplied by 
the total number of voters in all the electoral dis- 
tricts where the party has candidates. The candidate 
limit is obtained by multiplying $1.50 by the number 
of voters in the-electoral district. 38 Theslawe:urener 
provides that in no case can expenditures be limited 
to an amount less than $7,500 nor can they exceed the 
amount. Of S20, 000: 

Public funding is provided by an annual subsidy 
paid directly to the registered political parties and 
in the form of partial reimbursements of candidates' 
election: expenses.» Section? 3lxvofethesPolatical: Process 
Financing Act stipulates that every registered political 
party represented in the Legislative Assembly or which 
had at least ten candidates in the preceding election 
qualifies for the yearly subsidy. The subsidy is cal- 


culated by multiplying the total number of ballots cast 
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for a party's candidate by an amount adjusted for in- 
flatineecon aslo) Taguret ot Si) 316s Sections34 of 
the Act stipulates that this money be used to pay the 
costs of administration and development of programs 
and activities of an ongoing nature. 

Once candidates have complied with all reporting 
requirements, they become eligible under section 78 
of the Act for partial reimbursement of election 
expenses. The threshold to qualify is set at 20 per- 
cent of the votes cast in the candidate's electoral 
district. The amount of the reimbursement is the 
lesser of the candidate's expenses or the sum of 35 
cents multiplied by the number of electors in the 
district and the cost of mailing a first-class letter 


to every constituent. 


Newfoundland 

Draft legislation with respect to comprehensive 
campaign finance laws has been under consideration by 
the Newfoundland government for close to three years. 

enaaeaniys Newfoundland's Election note deals 
to a minor extent with election expenses, and not at 
all with®politicalmeontributions.! There: is no require- 
ment that a candidate name an official agent, and 
accountability for the acceptance of contributions 
rests witheno one andividual» in particular. The’ exas- 
tence of parties or constituency associations is not 


contemplated by the Act. Expenditures and costs are 
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governed by rules against prohibited payments such as 
treating. The Elections Act does provide for the sub- 
mission of detailed statements concerning candidates' 
election expenses. These statements must be submitted 
to the Minister of Justice withinvay four-month perrod, 
and this material is available for public inspection. 
This skeletal legislation was reviewed by a Select 
Committee on Elections, which studied draft legislation, 
canvassing most of the approaches in other Canadian 
jurisdictions. As of yet, however; nosnewrlegrslation 


has been forthcoming. 


Nova Scotia 

Nova Scotia has enacted comprehensive legislation 
regarding expenditures and, with the introduction of 
tax deductible provisions in 1981, has added reporting 
and record-keeping provisions to this. 

In contrast. ‘to the’ Ontario Act Noval Scotia: S 
Elections Koes puts. no’ limits on > contributions.” jing 
stead, the Act concentrates on spending limits. 
Section 164A of the Act puts a ceiling on party spend- 
ing equivalent to 40 cents multiplied by the number of 
voters in all electoral districts in “which the’ party 
has candidates. Candidate limits must not exceed the 
total of one dolVar’ for*each™of “the first > 000s voLters, 
85 cents for ther next 57000" and! 75) cents ator every 
voter over 10,000. In addition spending limits are 


tied to the consumer price index. 


=-f7e= 


One weakness of the Nova Scotia Act is the absence 
of express provisions for public disclosure of individual 
contributors. The Chief Electoral Officer does provide 
forms to be used by official agents to record contribu- 
tion-related information. As well, auditors are re- 
quired to report total contributions for which receipts 
were issued. However, individual contributions and 
contributors escape scrutiny. The need for amendments 
in this regard is illustrated by the plethora of illegal 
payment scandals in recent Nova Scotia politics. Despite 
this flaw in current legislation, reports and expendi- 
tures are detailed, and these reports are made public. 

Nova Scotia reimburses a portion of candidates' 
expenses. The qualification threshold (set out in 
section 164B of the Act) is 15 percent of votes cast. 
After expenditure reports are filed, the Chief Elec- 
toral OfLficer is requireditorremiti 75S percent of the 
reimbursement to the candidate immediately once he is 
satisfied that expenses of at least this amount have 
been incurred. - The ‘remaining 25 percent of the re- 
imbursement ie held back until the Chief Electoral 
Officer is certain that all expenditure. reports and 
claims are accurate. The amount of the reimbursement 
is equivalent to 25 cents multiplied by the number of 
electorseon, the ofbicial! yoters‘iiist’ for theucandi= 


date *sedistrict: 


On June 23, 1983, a new regime of election financ- 
ing legislation was given Royal Assent for Prince Edward 
Island. The new Election Expenses Reece which at this 
time of writing is expected to be proclaimed soon, pro- 
vides for several of the substantive reforms enacted 
earlier in other jurisdictions. 

Section 8(1) of the Bill places a global spending 
limit on party expenditures during a campaign. This 
limit is equivalent to $4.25 multiplied by the number 
of electors in the province. Candidate expenditures 
are limited to the equivalent of $1.25 multiplied by 
the number of electors in the electoral district, toa 
maximum of $12,000. If the number of electors is less 
than three thousand, then the maximum limit is $6,000. 
Section 9 (3) of the Act allows for indexing of these 
limits with the consumer price index. 

Candidate reimbursement schemes appear in 
section’ 10(1) of the Act;,sandiamposesasgqualitying 
threshold of 15 percent of the votes cast in the dis- 
trict. Under the legislation, the amount of the sub- 
Sidy shall not exceed 32 cents for each elector whose 
name -appearsvron sthesoftficials Misctwor electorsmcors 
maximum of $1,500 and a minimum of $750. The amount 
of reimbursement is also tied to the consumer price 
index. 

Section, 23(1) of theslegislation allows scouea) 


annual party subsidy equivalent to multiplying the 
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total number of votes cast for a party in the general 
election by a figure not exceeding one dollar. The 
determination of the actual amount is left to the 
Lieutenant Governor in Council in consultation with 
the leader of the opposition. 

Where a contribution of more than 25 dollars is 
made to a registered party and the contributor requests 
a receipt for this contribution, thescontributer may 
claim a tax credit according to the formula set out 
an the;rncome: Tax Act! of) the browne. The name and 
address of contributors shall be recorded by the 
official agent of the party or candidate if a single 
contribution exceeds $250 or if annual contributions 


from a single source exceed $250 in the aggregate. 


Quebec 

In 1963, the province of Quebec became the first 
electoral jurisdietroeneiwn Canada co nestrict’ party 
campaign expenses and institute candidate reimburse- 


61 These laws were revised in 1977 with the 


ments. 
introduction oe the Loi Regissant le Financement des 
Parti's pomemest Since then, amendments have been 
Made in @978,. 19:79). 4982" and? 1985.9" The. Taxation neon 
was also amended in 1977 to implement individual tax 
incentives for political donations. 

Contributions are strictly regulated. Only indivi- 


duals may contribute to parties, district associations 


and candidates, and the annual aggregate limit on 
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individual donations is set at $3,000. Corporations 
are prohibited from making donations. This severe 
prohibition on the source of funds is unique in Canada. 
While volunteer work, small anonymous donations at 
political meetings and annual party membership fees 
under $50 are exempted from regulation, goods and 
services are generally considered contributions for 
the purposes of the Act. 

Detailed reporting of contributions and expenses 
is required of all authorized parties, associations, 
and candidates. Information in) financial returns o£ 
contributions over $100 is made public. 

The Act contains a number of provisions regard- 
ing spending limits. In order to make spending limita- 
tions meaningful, section 406 of the Act makes pre- 
writ expenditures for advertising and campaign litera- 
ture subject to the provisions of the Act. Party 
spending limits provide that aggregate expenditures 
must not exceed the equivalent of 25 cents per elector 
in all electoral divisions in which the party has a 
candidate. Candidate ceilings are set at 80 cents 
per elector in thercontested district. “Several! large 
electoral districts have had their spending limits 
increased by varying amounts in section 450 of the Act. 

The public funding provisions of the Quebec Act 
are perhaps the most extensive in Canada. The Act 
invokes the three major pillars of subsidy schemes by 


legislating tax incentives, reimbursement of candidate 
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expenses and global party subsidization. 

Quebec's tax deduction scheme for political dona- 
tion is less generous than all other jurisdictions 
Providing simibar tax incentives. Section 776 -o0f the 
Taxation Act allows deductions of 50 percent for the 
first $280 contributed. 

Candidate reimbursement is calculated at 50 per- 
cent of actual expenses. To qualify, the candidate 
must either be elected, obtain at least 20 percent of 
the valid votes cast, have won election previously in 
the last general election, or represent either of the 
two parties which garnered the most votes in the 
election’ in ythat district’® 

Section 358 of the Act requires the Director 
General to pay an annual allowance to every authorized 
party represented in the National Assembly. The amount 
(25 cents multiplied by the number of electors on the 
revised electoral list) is distributed proportionately 
with party representation in the Assembly. Section 361 
directs that the amount be used for the costs of party 
administration, the dissemination of party policies 
and programs and the political activities of party 
members. 

The most recent amendment of the Act made Quebec 
the first province to take spending restrictions out 


64 
of the ambit of the new Charter of Rights and Freedoms. 


Saskatchewan 

The elections legislation currently in place in 
Saskatchewan provides extensive controls over election 
financing. The first legislative, ef forces ing th ieee. 
gard were enacted on May 10, 1974 as amendments to the 
existing Election Ne There have been three major 
amendments Since, lily) 9/6 melo oma Cm GO ioe 

There are no limits on the amount of money that 
can be contributed, although sections 210(2) and 218(1) 
direct that donations over $100 must be disclosed as 
to source and amount and section 220 prohibits con- 
tributions from outside: of Canada. Section 221) pro- 
hibits anonymous donations, and any such donations 
received which cannot be returned must be paid over 
to the province's Consolidated Fund. 

There are limits on both candidate and party 
spending. During an election, each candidate is allowed 
to spend an amount fixed by section 214 or an amount 
determined when a statutorily fixed amount is multi- 
plied by the number of names on the voters' list, which- 
ever amount is larger. These limits are indexed to 
the inflation rate. Party expenditure limits are set 
by section 208(1) of the Act’ Before 1981) this time 
was faxedsat.52507,000,48 This ti qucomscenoweadg) ole 
annually with the consumer price index. 

Certain expenditures, such as partisan advertising 
between elections, are also regulated by the Saskatchewan 


Act. The total expenses incurred either directly or 
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indirectly by a party for newspaper, magazine and media 
advertising in the province in a fiscal year cannot 
exceed a specified amount. Starting at a 1981 base 
E’QuLe, Or 590,220, this limit is adjusted annually. 
Candidate reimbursements are based on a threshold 
of 15 percent of the popular vote in an electoral dis- 
trict. The amount of the reimbursement is set at 50 
percent of the candidate's lawfully incurred election 
expenses. If the party obtains 15 percent of the votes 
cast, the party is also eligible for reimbursement. 
This rule has been rigidly applied. The Liberal Party 
missed the cut-off by 1.3 percent after the 1978 elec- 
tions and was accordingly denied its reimbursement, 
despite arguments that the threshold figure was merely 
designed to discourage "fringe" parties. The amount 
of the party reimbursement is calculated by section 
223(1) as the lesser of an "adjusted amount" of 
$98,228 (1981) and one-third of the amount of election 
expenses lawfully incurred on behalf of the party and 
within the spending limits imposed by section 208. 
Finally, seeios 229 VOLe the Act restrrcts the 
Government of Saskatchewan from advertising during 
an election campaign, unless such advertisements are 
necessary in the public interest or of an emergency 


nature. 


SUMMARY AND CONCLUSIONS 
CONTRIBUTION AND EXPENSE LIMITS 

Canadian legislative opinion has been divided 
as to whether equity amongst political competitors 
can best be secured through constraints on contribu- 
tions or by means of overall spending ceilings. 
Ontario and Alberta have opted for controlling the 
size of contributions: tor parties, candidaclesvom socal 
constituency associations. Quebec has gone further, 
restricting donations to registered eligible voters 
in the province. But most jurisdictions have used 
spending limits as the means to control election expen- 
ses. In addition to the federal legislation, the pro- 
vinces of Manitoba, New Brunswick, Nova Scotia, Prince 
Edward Island, Quebec and Saskatchewan impose spending 
limits on candidates and/or parties, (Ontario sets a 
per voter limit on commercial advertising expenditures 
only). 

The most serious weakness of spending limits is 
the problem of defining the concept of election ex- 
penses, which are generally defined vaguely as amounts 
spent to promote or oppose the election of registered 
parties and candidates. An additional problem is that 
these controls apply only from the date of issuance 


of the writs of dissolution to polling day. 
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REIMBURSEMENTS, TAX CREDITS, AND GRANTS 

In order to decrease the dependence of parties 
on private interests for, funding, most jurisdictions 
have attempted to provide an alternative source of 
money for serious parties and candidates. Three 
devices have been employed: (1) subsidies from the 
federal and provincial treasuries in the form of re- 
imbursement of part of the election expenses incurred 
by qualifying candidates and parties, (2) tax credits 
(or deductions) to stimulate donations to party and 
candidate funds, and (3) grants to the parliamentary 
and legislative caucuses of parties represented in 
the elected chambers. 

Today, some form of candidate reimbursement exists 
in the provinces of Manitoba, New Brunswick, Nova 
Scotia, Ontario, Prince Edward Island, Quebec and 
Saskatchewan. Based either on a sliding scale or a 
faxecamanoune- per=vOter, OF aS°.a portion of actual cost 
incurred, these reimbursements are given to candidates 
and parties which have gained either 10, 15 or 20 per- 


cent of the votes cast. 
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The Progressive Conservatives failed to win an 
absolute majority of the seats in the Ontario 


Legislature in the elections of 1943, 1975 and 
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Ontario Commission on the Legislature, 
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The full five volumes of the Camp Commission report 
set out a comprehensive study of the Ontario Legis- 
lature. Notes on the Commission and its influence 

in the structure of the current. legislation can_be 
fFound-ine-several C.b.C.8. studies, notably: ~The 
Commission: Ten Years Later (Reflections on Political 
Financing in Ontario) (1985) and Canadian Election 
Reform: Dialogue On Issues and Effects (1982). 
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Message: The Law Governing Election Financing 
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Camp commissioners, conveying their third report 
on election finances to the Speaker of the Legisla- 
tive Assembly, Liberal appointee Farquhar Oliver 
added this dissent: 


"T am in full agreement with the recommenda- 
tions Of this Report, withthe qualtpicamon 
that there should have been a recommendation 
for ceilings on party and constituency expendi- 
ture in an election campaign. This would, in 
my judgment, have added materially to the full 
effect of our, proposals... 
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Report of the Committee on Election Expenses 
(Barbeau Report) (Ottawa: Queen's Printer, 1966) 


Swiss canada Rlections: Act 

Courtney, John C. Unpublished paper presented as 
evidence in the case of National Citizens' Coalition v. 
Attorney General for Canada by the Attorney General, 
April 1984, pp.19-20 

Section 115 provides that anyone who wilfully and 
without lawful excuse contravenes an Act of Parliament, 
unless some penalty is expressly provided by law, is 
guilty of an indictable offence and liable for imprison- 
ment for two years. 


National Citizens' Coalition v. Attorney General for 
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While section 126 of the old Elections Act 
prohibited corporate contributions, it only 


seemed to apply during election periods, 
allowing for an inter-election loophole. 


See Manitoba Law Reform Commission, Working 
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4. Election Finance Reform and the Charter 


Introduction 

Electron finance; reform legislation vhas-always shad .an 
uneasy co-existence with guarantees of fundamental freedoms. 
In January, 1976, for example, the United States Supreme 
Court struck down a number of Congress' sweeping elec- 
toral reforms as unconstitutional, before they could 
be tested in a national een oriie Lneaiuisbyoe (9847, ca 
Calgary eqee used the freedom of expression guarantee 
in the Canadian Charter of Rights and Freedoms to strike 
down a contentious amendment to the Canada Elections 
Act.> These decisions may well indicate that before 
changes are made to Ontario's election legislation, 
there is a strong possibility that any new provisions 
could infringe the Charter. This chapter provides a 
preliminary analysis of the areas where election finance 
legislation may be declared unconstitutional. The 
provisions investigated here include spending limits, 


public subsidies, and disclosure rules. 


The Charter and Spending Limitations 

A. eBuckley wamvaleo 

As soon as the 1974 American electoral reforms 
came into effect, they were challenged in a large law- 
suit comprising a number of diverse conservative and 
Liberal’ plaintiffs, reported as Buckley v. Valeo. 


The basic argument of the plaintiffs was that the limit 
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placed on campaign contributions and expenditures 
violated the freedom of donors and candidates to 

ieee 25 
"express themselves in the political marketplace.’ 
It was also contended by the liberals joining suit that 
the public financing provisions discriminated against 
minor parties and lesser-known candidates in favour 
of the major parties and better-known candidates. 

In its decision, the court foundethatethermdic— 
closure requirements, contribution restrictions and 
public’ findncing provisions =wene valid; en) Eniemetnen 
hand, the court held that restrictions on individual 
independent expenditures in support of a candidate, 
limits: on a candidates use of hits, own) funds, and 
general spending limits on candidates violated the 
First Amendment guarantee of free speech. As the 
court stated: 

AVwestrict ron on stne amount 
of money a person or group 
can spend on political com- 
munication during a campaign 
necessarily reduces the 
quality of expression by 
restricting sthemnumber tof 
issues discussed, the depth 
of their exploration and the 
size of the audience reached. 
This is because virtually 
every means of communicating 
ideas in today's mass society 
requires the expenditure of 
money. 
The court<did, however, authorvzemthesuse or spending 
ceilings for candidates who chose to accept public 


subsidies. As a result, spending limits are now only 


effective in those American jurisdictions which provide 
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public financing for parties and candidates. 

The greatest impact of the Buckley decision has 
been its effect on the ability of independent groups 
to spend unlimited sums of money in support of a par- 
ticular candidate while the court recognized in its 
decision that this might occur, nevertheless this 
argument was not sufficient to justify any limitation 
in this regard under the strict test applicable to 
legislation concerning so fundamental a right as 
political expression. The result has been the well- 
documented growth of "political action committees" 
(PAC's). In 1980, for example, these ‘independent 
groups' exerted substantial influence, spending about 
$6 million backing Ronald Reagan, while Jimmy Carter 


received only about $18,500 in PAC support. | 


Be The Canadian Situation 

Spending limits on parties and candidates apply 
during elections at the federal level and in six 
Canadian provinces (see part 3, above). So far as is 
known, these general spending limits have never been 
challenged in the courts, and it is unlikely that such 
a challenge would be successful. In all the Canadian 
jurisdictions which enforce spending limits, public 
subsidies are provided and under the Buckley rule, 
parties which accept public funds are deemed to have 


; apa 8 
voluntarily accepted the spending ceiling. 
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Furthermore, though American case precedent is 
becoming increasingly relevant in post-Charter Canadian 
Jurisprudence, 1 is uncertarn’ whether stne suc wey er ure 
could be successfully applied in Canada, given our 
different political and legal traditions. While 
Buckley reflected the customary American priorities 
of free speech over other values, a Canadian court 
would most probably take a more even-handed approach, 
perhaps recognizing our traditional emphasis on peace, 
order and good government as having priority over 
maividual cights:. 

As a result, the imposition of overall spending 
limits’ in Ontario: might not be Judged by che -courecs 
to be an infringement of the Charter's freedom of 
expression guarantees. 

The constitutional validityeorasetc@nigscpenat ug 
ceilings on third parties is, however, quite another 
matter. As noted above, federal legislation limiting 
third party spending was declared unconstitutional in 
National Citizens' Coalition Inc. et al v. Attorney 
General for Candee In that case, Medhurst, J. decided 
that the danger of abusive third party spending was 
not significant enough to justify the amendment as a 
"reasonable limit" under section 1 of the charter. 

Mr. Justice Medhurst had this to say: 
Care must be taken to ensure 
that the freedom of expression, 
as guaranteed by s. 2 of the 
Charter, Us Nob sarbitrar e)vyeOu 


unjustifiably limited. Fears 
Or concerns Of mischiter that 
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may occur are not adequate 

reasons for imposing the 

limitation. There should be 

actual demonstration of harm 

or a real likelihood of harm 

to a society value before a 

limitation_can be said to be 

justified. 
He stated further that "there was very little factual 
evidence of the abuses of s. 70.1 (the bona fide defence) 
to support the recommendation that had been made by 
the Chief Electoral Officer." 

Three points should be noted concerning this case. 

First, it must be remembered that Mr. Justice Medhurst 
was not simply following American precedent in his 
decision. “In fact, he went out of his way to say that: 

While there is some value to 

be gained by referring to 

American decisions or similar 

constitutional pronouncements, 

this must be considered in the 

light of the differences that 

exist between the two countries. 

Secondly, because the decision was not appealed 

fOr LeasonssOfr prectical politics, its weight as a 
precedent is uncertain. Because the federal government 
invested a great deal of money and effort in defending 
the action, bringing in political and legal scholars 
from across North America as expert witnesses, it is 
certain that under normal circumstances the case would 
have been appealed. The Chief Electoral Officer, 
Jean-Marc Hamel remains convinced that such an appeal 


would have succeeded and continues to hope that the 


ete 
issue will soon be litigated again. 
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Thirdly, although Ontario “s Legrsilatores may 
hesitate to limit third party spending at a time when 
the law regarding this issue is so unsettled, it should 
be noted that the courts may be more sympathetic if the 
legislation is approached in a different manner. In 
his decision, Mr. Justice Medhurst stated that Mr. Hamel 
had suggested two solutions to prevent abusive third 
party spending: (1) "elaminate che ts 37/04 eo onam nce 
defence, or (2) rewrite s. 70.1(4) in a more specific 
Manner preserving the right of third parties to express 
themselves while maintaining the intent of the legis- 
lation. Mr. Justice Medhurst noted tersely that 


"Parliament chose to eliminate the defence," implying 
that if it had taken the other route, the legislation 
might not have violated the charterer This may be an 


important consideration for Ontario's legislators in 


drafting any amendments. 


Cr The Charter and: Public rinancing 

The public funding of candidate election expenses 
has been accepted by a number of Canadian jurisdictions 
and until this year Wdittle “thoughtiwas igi venstowmres 
constitutional valadity.. Sinwl9S5;7showever pub pic 
subsidy provisions were challenged twice under the 
Charter, on two separate grounds, once in Manitoba and 


Once in Ontario. 
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The Manitoba Challenge 
A short time after Manitoba's Election Finances 
14 
Act was proclaimed in January, 1985, Murdoch McKay 
and others brought an application arguing that the 
new subsidy provisions contravened subsections 2(a) 
and 2(b) of the Charter. Subsection 2(a) guarantees 
freedom of conscience and religion. Subsection 2(b) 
Sxskrines rrecdom Of thought, belief, opinion and 
expression. The applicants claimed that the new 
provisions required them, as taxpayers, to subsidize 
an Opinion or political party with which, they did 
not -agreec . 
The applicants lost at the lower court level. On 
appeal, the Court of Appeal of Manitoba upheld this 
decision. In a two-to-one opinion, Mr. Justice Twaddle 
for the majority, held that the subsidies did not re- 
strict subsection 2(b) freedoms of thought or expression, 
but in fact used public money to facilitate and enlarge 
public discussion.?? On the guestion of the subsection 
2(a) freedom of conscience, Twaddle, JA stated: 
The financial support given to 
a porreical candidate or his 
panty, Ccannotbe. attributed, to 
aAnveparrcicular, tax OF -tOva 
payment by a particular 
Pay Toda LOT eG LOUD. ..6855 | iS 
citizen pays..a.tax:,. the state 
Mises UeEanot asthe citizens 
money, but as part of a general 
public fund.1l6 

The court ruled strongly in the Buckley decision to 


justify its findings under both subsections 2(a) and 


2(b). While it is possible that this case may be 
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‘ appealed to the Supreme Court of Canada, it is unlikely 
that the court would declare the subsidy provisions 
invalid for these reasons since this would pave the 

way for any taxpayer who disagreed with his government's 
expenditures to refuse to pay Mis taxes. (els the coure 
in Buckley pointed out, "every appropriation made by 
Congress uses public money in a manner to which some 


taxpayers elena 


The Ontario Challenge 

Section 15° 0f the Charter came into force on 
April 17, 1985. This section, declares that every in- 
dividual is equal before, and under the law, and has 
the right to equal protection and equal benefit of the 
law without discrimination. “lwordavys after its senact— 
ment, during the 1985 Ontario election campaign, an 
election candidate, Mr. Gregory Vezina, challenged the 
candidate subsidy provision of Ontario's Election 
Finances Reform Nee He argued that the payment of 
a subsidy only to those candidates who received 15 per 
cent of the vote was a violation or isect1ons elo sande2 
of the Charter. Mr. Vezina asked for a declaration 
either that (a) the candidate subsidy provision was 
invalid or that (b) he be allowed to share in the 
subsidy program regardless of his percentage of the 
VOC, 

This case may never reach the courts, as it appears 


uncertain now whether Mr. Vezina wishes to pursue his 
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action. The challenge does raise some interesting 
issues, however. There is no doubt that under the 
subsidy provisions the candidates who receive less 
than 15 per cent of the votes are not being treated in 
the same way as candidates who garner 15 per cent of 
chepyotes., 9 It icansbe “argued> that this’ istalreasonable 
limit, as contemplated under section 1 of the Charter. 
Thesvargumenty has two'parts. Firstly; all candidates 
should not receive funding, because this would be too 
Open and haphazard a manner of allocating a scarce 
resource, and secondly, assuming that a threshold must 
be established, it is the legislature, and not the 
Sourts whch .s tbest? sulted *to 'domthis. 

The argument on the other side is also convincing. 
The parties which form the government and set the 
threshold have a vested interest in ensuring that it 
is high enough to prevent smaller parties from getting 
the subsidy. This provides an effective means for large 
parties to build up their own funds, while new parties 
are prevented from securing the means to present their 
ideas to the public. Thus, it could be argued that 
foaeyve. chouddseilther ibe no subsidies at all, or that 
they should be given in equal amounts to all candidates 
nominated by an accredited political party. 

Though dormant for now, the issue is likely to 
GrieeceedainwesLtait.does, political (theorists on both 
sides will no doubt argue whether the government should 


encourage the growth of fringe parties or whether the 
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stable two or three-party systems that have dominated 


Canadian political history ‘should berveinfonceds 


De Disclosure Requirements 

While disclosure requirements have not been 
challenged in Canada, it is possible that a contributor 
to a small political party may bring an action alleging 
that mandatory disclosure violates his rights to freedom 
of association guaranteed under subsection 2(d) of the 
Charter. In Buckley, for example, the court, while 
upholding disclosure provisions isaid tthateminor -Doumndn 
cal parties would not be required to provide the names 
of campaign contributors when there was a "reasonable 
probability" that they would be subjected to "threats, 
habassmencs Or eemisals 0 Subsequent rulings have 
used that standard in the U.S. to exempt various politi- 
cal groups from disclosures provisions.» le shoulds be 
kept in mind however, that the doctrine of protection 
of privacy, upon which most of these cases have been 
decided, is far more well-developed in the United States 


than “Liters? mnsiCanada. 
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ey Regulation of Party Leadership Campaigns 
i The Need for Regulation 

Awl nbroduction 

This part of the report will discuss whether there 
is a need for public regulation of party leadership 
Calpaigns. sALter? briefly, outlining? the thistory of 
Teadership campaigns: in Canada and Ontario, this chapter 
will discuss two justifications for public regulation 
oP sehesevcampatgns: ) 1) that they are’ too importantanot 
to regulate, and 2) that they are partially funded by 
the public purse. Following that, the extent of exist- 
ing regulation, both within the parties themselves and 
externally will be considered. The chapter will 
conclude with an outline of some of the dangers inherent 


when leadership campaign financing is not regulated. 


B. The Roots of Canada's Leadership Selection Process 
The Canadian leadership convention, like so many 
Gtner aspects cot Canada's) political, ‘cultural and ‘socio- 
economic environment, developed from a unique blending 
or Britisn eeieameiicats DOLLtrcaletradmtrions. "Bye brreL= 
ly examing the British and American models, the 
Canadian process can be better understood. 
While the major features of Canada's government are 
modelled after the British parliamentary system, our 
leadership selection process is quite different from 


tnat. followed by Britain's major political parties.) In 
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both the Conservative and Labour parties of Great 
Britain, the leader of the party was until very recently 
chosen by the parliamentary wing of the party only. The 
Conservative Party, for example, selected its present 
leader, Prime Minister Margaret Thatcher, ina 1975 
secret ballot vote of the parliamentary wing of the 
party.” The Labour Party "chose its Weaders sree 
fashion until 1980, when Michael Foot was elected leader. 
The new process for the Labour Party has a more complex 
formula for selecting the leader, which includes voting 
by the parliamentary wing, trade unions, constituency 
parties and affiliated socialist societies, all having 

a certain weight vote at the convention. The new S.D.P. - 
Liberal alliance has gone a step further, allowing a 
vote of most of the party membership to select the 
leader. 

In contrast to Britains? slow move from-tradrervonal 
leadership selection to a more participatory form, the 
United States presidential candidate selection has 
always been a very public process. In what has been 
described as "the quadrennial Presidential Olympics," 
candidates compete in primaries and caucuses held 
throughout the country. They attempt to obtain the 
majority of plurality of votes in a given state and 
thus all or a percentage of the state's delegates to 
the party national convention that will choose the 
presidential candidate. The process begins in January 


of a presidential election year and lasts for six months. 
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It is long, expensive and in reality requires candidates 
to begin campaigning years before the first caucus or 
primary in order to develop a national profile and to 
raise sufficient funds to be considered a serious 
candidate. 

The Canadian leadership selection process has 
adopted aspects of the British and American systems. 
Until the Liberal Party convention in 1919, Canadian 
party leaders had been chosen, in the British manner, 
by a vote of the party's parliamentary caucus. In 
that year, spurred on by their retiring leader, Sir 
Wilfred Laurier, the Liberals first used a national 
convention to elect their leader. The Conservatives, 
mainly because they were the governing party, retained 
the caucus method to choose Arthur Meighen as their 
leader in 1920. Following their 1926 defeat and 
Meighen's resignation, the Conservatives followed the 
Liberals' example to select their new leader in 1927. 


21 the 


Since that time, with only one exception, 
national convention has been the established body for 
leadership Eedicction in both these parties. In addition, 
there has been a steady trend toward a broader repre- 
sentational base and lessening of caucus control at 

such conventions. In the third major party, the New 
Democratic Party, leadership review at regular con- 


ventions has been in place since the party's inaugura- 


tion as the Cooperative Commonwealth Federation in 1933. 


ag ee 


Canada's unique form of party leadership conven- 
tion had its ‘origins. in Ontanio-atabome enessanmest imc 
that it was first introduced on-tederalmpolmtics] sBorn 
the Liberal and Conservative parties used conventions 
to select theixr leaders, beginning gin he 31920" seen 
fact, the Ontario Conservatives acted before their 
federal counterparts, choosing Howard Ferguson (later 
to be Premier) as their leader in a 1920 convention. At 
that time, they adopted an important resolution: 


It is hereby resolved, that when 
the permanent Leadership of the 


Liberal - Conservative Party in 
Ontario becomes vacant, the 
Liberal - Conservative Associa- 


ton Of Ontantonshea uiwac 

earliest convenience, summon a 

Provincial Conventvon, e“coLe— 

sentative of all the Party 

forces, to select the permanent 

provincial leader .22 
Ontario's ithird major party. themNop bias has eeao eS 
national counterpart, held leadership conventions since 
its 1933 C.C.F: origins. ~~ Leddership conventions, heave 
evolved since those early days to occupy centerstage 
in Ontario's political ‘arena. 
(Ox The Importance of Modern Leadership Campaigns 

The first half ofthe v1980Ns haseprovenmtowbesramt 

almost unprecedented period for the number and size 
of leadership, conventions. At the federal level, both 
the Progressive Conservatives and the Liberals have 
crowded into Ottawa's Civic Centre to select new 


leaders. In Ontario, all three major parties have 


held leadership conventions within the last 
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three years. This flurry of conventions, matched by 
a number held in other provinces, has brought home 
the fact that party leadership campaigns are playing 
eamMoressigniticant role ins our’ political process than 
ever before. 

The growth in the importance of leadership 
Campaigns appears to be the result of two inter-related 
FaACtOrs: (1) broader participation in leadership 
selection, and (2) the increased power of the Prime 
Minister and party leaders as compared with the ordinary 
Members of Parliament. 

Ever since the first leadership convention took 
leadership selection beyond the caucus, there has 
been a steady trend towards allowing more and more 
delegates to participate in the process. In Quebec, 
the Parti Quebecois has taken the convention to its 
democratic ideal, allowing all party members to vote. 

In other jurisdictions, conventions have become three- 
day media extravaganzas, the culmination of campaigns 
thatemayolast tor months. “Torattract. delegates, “serious 
candidates ane spend a lot of money. Judging from 
recent experience, a serious contender for the federal 
Liberal or P.C. leadership needs about $1.5 million to 
run a successful eccene Ty CircaLrio, LOL, cue= race 

to replace Frank Miller, most observers felt it would 
cost much more than $500,000 to make a good one 

At the same time, the gradual "presidentialization" 


of the office of the Canadian Prime Minister, and to 


<s  Gieie 


a lesser extent Ontario's Premier, has augmented the 
role of the party leader. The combination of rigid 
party discipline vandutelevisionys MS omagespolluves. 
has placed more emphasis on the leader than on the 
Candidates or party. In thé past, a caucus-orzvented 
leadership selection process emphasized: political 
experience and thus strengthened Parliament itself. 
But as Professor John Courtney. points out in’ his book 
on the subject, leadership conventions have brought 
about a major reorientation of the path to political 
power: 

“eeDL Lor Cot hnesaneroduceuciwot 

leadership conventions Canadian 

party leaders typically were men 

of parliament... — ‘Since the 

change to leadership conventions, 

however, the main parliamentary 

experience of Conservative and 

Liberal leaders at the time of 

their selection has been nearly 

half of “what, tt vhad) been ain vine 

pre-convention period. 25 
Some aspiring political leaders now feel that the best 
route to high office is through the leadership conven- 
tion, rather than a long apprenticeship in Parliament. 
Recent successful leadership campaigns by men such as 
Pierre Trudeau, Brian Mulroney and John Turner, who 
had less parliamentary experience than their major 


contenders, provide evidence of this trend. 


The growing importance of leadership campaigns 
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is quickly becoming a matter of concern for academics, 
the media, politicians and the Canadian people in 
general, as they realize that a small group can 
Make decisions which profoundly affect the public -- 
Lhe, recent selection Of onesPrime Minister (John Turner) , 
several premiers (Frank Miller in Ontario, Pierre-Marc 
Johnson in Quebec and Donald Getty in Alberta), though 
subject, of course, to electoral veto, has emphasized 
the power of party delegates and the need for more 
public participation in the leadership selection process. 
This was especially evident in the January, 1985 con- 
vention of the Ontario Progressive Conservatives, 
where the party chose Frank Miller, though polls showed 
Roy McMurtry to be the public favorite. 

Both of the two older federal parties are studying 
the possibility of adopting some variation of the U.S. 
primary system or the Parti Quebecois model to elect 
their leaders.-° And a number of recent editorials have 
argued that today's leadership campaigns have become 
Earecoowimporcant. to»Leavelunregulated.- "The forontorstar, 
ana SE auenve 25,7) 1983 editorial, stated prophetically: 

Consider what happens if the 
Tories form the next government. 


Four of the leadership can- 
didates -- including the winner, 


a4) Cae 


Brian Mulroney -— are) un the 
shadow cabinet. It's not un- 
reasonable to expect these 
four, plus perhaps Joe Clark, 
to become ministers in any new 
Conservative administration. 
The result: Canadians would 
have a cabinet that has re- 
ceived more than $3 million 
fromeacclucch of donors msi 
rigorously shielded from 
public view. 

In summary, as Canadian leadership campaigns 
increase in importance and evolve towards the U.S. 
model, legislators may recognize what the Americans 
have practised for a long time -—= ithat ysuch wandrdare 
selection is a matter in the public domain, not a 
narrow issue of private party politics. Perhaps then 
Canada and, of course, Ontario should follow the 
example of the U.S. where public regulation of the 


leadership selection process iS viewed as an essential 


component of overall election finance regulation. 


Dy Public Money in Leadership Campaigns 

While some justify the need for disclosure and 
other pubiiesregulationy ‘on -thembasis of “the.growing 
importance of leadership conventions, others argue 
Simply that because public money goes to leadership 
campaigns, the public has a right to regulate campaign 
financing. There are two ways in which public money 
is used in leadership campaigns -- (1) when candidates 
make use of publicly-supported resources such as their 


paid political staff, their travel) and telephone 
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allowances, and (2) when money raised with the political 
tax credit is used to fund particular leadership can- 
didates. 

Leadership candidates, especially when they are 
cabinet ministers, are supposed to pay for their own 
travel when they are campaigning and are supposed to 
finance paid campaign workers out of leadership cam- 
paign funds. But, as Professor Joseph Wearing, who 
has written recently on this subject, explains, the 
separation of government business and campaign activity 
to ellie practice, Quite arbitrary: 

If a minister flies to Vancouver, 
conducts departmental business in 
the morning, addresses the Canadian 
Club with a speech prepared by an 
executive assistant and meets with 
Vancouver delegates in the evening, 
what proportion of the cost should 
be charged to the public purse and 
what proportion is campaign expense? 

This issue arose several times during the federal 
Liberal campaign, until Pierre Trudeau ordered the 
ministerial contenders not to abuse the use of their 
government neeeece The problem also arose more recently 
in the Parti Quebecois leadership campaign, when there 
were complaints that ministers were using limousines, 
free telephone lines, political aides and other per- 
quisites to further their leadership campaigns. In 
dealing with this matter, P.Q. election campaign president 
Francine Jutney admitted there was not much she could do 
29 


"Tt"s' not my prerogative to control ministerial expenses." 


Candidates who are not ministers may also be able 
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to take advantage: of .such.public resources =e Mae iurner, 
for example, had the support of several ministers, 
particularly Lloyd Axworthy, who had a large min- 
isterial staff in Ottawa. As the veteran political 
analyst, Anthony Westell points, out, s.tiere canmbe 

ao eete savings af a. candidate, has thessupponiser 
M.P.'s and, even better, cabinet ministers, because these 
professional politicians have. access to government phone 
lines and mailing privileges". 

While the concern about the use of public resources 
in leadership campaigns is,amporcant. ene useso = aca: 
deductible contributions to fund leadership candidates 
is even more urgent. Under federal and provincial income 
tax legislation, a percentage of a contribution to political 
Parties or candidates,. up to a maximumsot .5500 stor <4 
$1,150 contribution, 1s) deductiblevirom staxablea income. 
Parties are authorized to issue receipts to donors for 
tax purposes year-round, and generally this money is 
used for elections and other general party expenses. 
However, there is little control on what the parties can 
do with the money once they have received it, and this 
has led to abuses. 

In 1983, for example, the federal Progressive Con- 
servative Party seems to have devised a "pass-through" 
formula for its leadership candidates, whereby the 
party issued receipts for tax purposes for donations 
intended for a specific leadership candidate. In essence, 


taxpayers of every political leaning helped to subsidize 
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the Conservative's leadership campaign. It is clear 
from returns filed that money collected under Ontario's 
political tax credit system has been used by con- 
stituency associations of all parties represented 
in the Legislature to assist the leadership campaigns 
of their members. The Progressive Conservatives are 
rumoured to have made wide use of this system during 
its two leadership conventions in 1985. Estimates 
of constituency assistance up to $125,000 have been 
made. This money was provided by individuals or 
corporations which were given a tax receipt for their 
donation. 

In summary, there is evidence that public money 
is being used in party leadership campaigns. Unless 
measures can be devised to prevent this from occurring, 
this reliance of candidates on public funds presents 
ast LONG yUSc. Lo Cation. .Or, the; public regulation of 


leadership campaigns. 


E. Self-Regulation by Political Parties 

See ee aa aon of leadership campaign financing 
by political parties has had a short and uncertain 
history in Canada. Only the New Democratic Party, 
at both federal and provincial levels, has adopted a 
broad regime of regulations, such as disclosure of 


contributions, contribution limits and spending limits. 
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The other two major parties, though quick to announce 
the implementation Of finance, regulation” atthe 
beginning of the campaigns, have declined to enforce 
Lt. 

The problem of leadership campaign financing 
first came to public attention during the federal 
Conservative (1967) and Liberal (1968) leadership 
races. It was estimated that some leadership can- 
didates may have spent at least $300,000, and even 
the more modest campaigns were reported to have cost 
about $100,000 per eanaiee coe Professor D.V. Sinrley, 
writing in 1968, noted the emerging problem: 


The tradveionwin Canadran 
politics has been to divorce 
the: “bagman’ -frunceion, trom 
those running for elective 
office. It may be supposed 
thak lund=raisinge cones 
leadership candidacy is a 
more personalized matter, 
perhaps involving the can- 
didate himself more directly 
and “at Least Lairsing 1o0Fr 

him the temptations of ancur— 
ring explicit, oF ipl vee 
Obligations to his bene- 
factors. VAC anv tate nt 

may be guessed that in 
financing their 1967 and? 96¢ 
leadership campaigns cabinet 
members and private M.P.'s 
have accepted moneys and 
services which under pre- 
vailing political ethics 

they would not have done in 
their purely parlvementary ero! ic, 
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It is possible that, when we are 
on the verge of mitigating some 
of the abuses in party finance 
along the lines proposed by the 
1966 Report of the Committee on 
Election Expenses, a new set of 
difficulties is arising with re- 
Spect to party conventions. 


The Conservative's 1976 leadership campaign marked 
the first attempt by either of the two older parties 
to place controls on spending. At the beginning of 
the campaign, the party executive announced that all 
candidates would be required to submit accounts of their 
expenditures and to disclose donations of more than $1,000. 
When the party found out it had made a surplus on the 
convention, it added a sweetener -- $30,000 for each 
candidate who submitted a full report. Brian Mulroney 
was the only one who did not comply. As Professor 
Wearing states: "He was alarmed about the party's plan 
to make public the list of donors. Many of his donors 
were from Quebec and he claimed that, with the sort of 
"hard-ball politics' being played by the Liberals in 
Quebec, his donors feared reprisals -- particularly those 
companies that held federal enter 

The Conservatives did not feel any necessity to set 
limits on expenditures. While spending by the major 
contenders had edged up since the last convention, the 
amounts were reasonable compared with today. It was estim- 
ated that Mr. Mulroney was the biggest spender at about 
$343,000 followed by Sinclair Stevens at $294,106, Paul 
Hellyer at $287,788, Jack Horner at $278,383, Claude 


Wagner at $266,538, and the winner, Joe Clark, .atyol65;,50 5. 
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For the first time, the huge debts so common in today's 
campaigns appeared. Those candidates left with large 
deficits included Mr. Horner ($216,708), Mr. Hellyer 
($205,829), Mr. Stevens ($180,041) and Mr. Wagner 
CST O2 Oks ee 

In 1983, the federal Conservatives abandoned any 
self-policing. Because there was no requirement for 
disclosure, expense estimates vary widely, but there is 
no doubt that the costs of the campaigns made those 
of the 1960“s and 1970's look s1dreulousily stow. 
John Crosbie's expenses, Originally estimated at about 
Sl million, were in fact. “around 3s besemvelion,  saccora— 


34 Joe 


ing to his campaign manager John Laschinger. 
Clark's campaign manager, Bill McAleer, says his cam- 
paign spent $800,000 to®S850,0007since Luding 200,000 
in Quebec. However, in Mr. Laschinger's view, 
Mr. Crosbie (who spent only $100,000 in Quebec) spent 
the same amount as Mr. Clark and Mr. Mulroney outside 
one Mr. Mulroney refuses, as in 1976, to divulge 
any information on costs, and estimates of his spending 
have varied fromss750),,000" tor.Sz Tnieton 

The federal Liberals, in opening their 1984 
leadership race, were determined to be more democratic. 
The Liberal national executive decided to impose a 
spending limit of $1.65 million on each candidate and 


ask them to submit statements of expenses and contribu- 


tions after the convention. 
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There was much discussion during the campaign 
about the high spending ceiling, which some commentators 
felt would allow only wealthy individuals or those with 
wealthy friends to run. It is clear that Mr. Turner, who 
did not have the same access to political staffs and 
government jets as his opponents, was most insistent 
on the high limit. Both Mark MacGuigan and John Roberts 
publvclivacabled itor limits of ‘about $500,000.>° But 
others viewed the high limit as essential. As Senator 
Lorna Marsden stated, "you've got to spend enough so the 
country knows what's going on -- it's a very expensive 
proses ee Mr. Turner's campaign manager, Bill lee, 
contended that he had to run a "frugal" campaign to stay 
under the Bee ete ee Others have noted that the amount 
of money “a candidate can raise reflects not his personal 
Wealth, .DuLeirStabi lity to -attract support’ from the 
Canadian people. 

While the total expenditures of each candidate were 
not made public, each candidate claims he did not go 
over the spending ceiling. Totals for the principal 
candidates Cee tea acaiainostiee orm Li ton? for 
Mee Turner, $1.5°million for Mr. Chretien and $875,000 
For. Mrs Johnston. 79 ToC. vs tuncertain) what. the: party 
could have done if a candidate had admitted that he 
exceeded the limit. As Robert Richardson, who 


wrote his thesis on the Liberal leadership selection 


process; points: out: 
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: the rules that enforce the 
limit can be described as weak 
at best. Discipline for breaking 
the rule could include disclosing 
'the entire budget and list of 


donors to the delegates'. Further- 
more ‘an overspending candidate also 
forfeits a $20,000 bond.) Nertner 


of these rules, would prevent a 
candidate who wanted to overspend 
from doing so. They are at best 
weak and do not serve to protect 
other candidates from a single 
individual who could spend millions 
if he so desired.4l 

The Liberals' promises of public disclosure 
were also a disappointment. The party issued a state- 
ment nine months after the convention which aggregated 
all the candidates' statements of expenditures and pro- 
vided some breakdown by category but not by sariblatace 
The party also published a list of donors who had con- 
tributed more than $500 without, again, andicatingiwhich 
candidate or candidates had received those contributions. 
Thus, the Liberals had disclosed even less information 
about funding than the Conservatives had back in 1976. 
Only the candidates' agents knew exactly how much and to 
whom each funder had contributed. 

At the provincial level, the Progressive Conserva- 
tives have held two leadership conventions in 1985. But 
despite calls for spending limits and disclosure from 
the press, opposition politicians and’ ene of the can-— 
didates, the party has not regulated its own leadership 
Campaign financing. 


In the fall of 1984, the party executive urged 


candidates to stay under $750,000, ordered the campaign 
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managers to report total contributions, names of 
contributors but not the amount contributed by each, 
and total amount spent within 60 days of the conven- 
tion and promised to make the reports public. “7 The 
effort failed completely. The 60-day deadline passed 
without compliance by the Grossman, Timbrell and 
McMurtry campaigns. In September, 1985, the party 
executive decided not to press Mr. Grossman and 

Mr. Timbrell for their reports of the January con- 
vention, because of the impending November cam- 
paign. In addition, the executive decided not to 
makerany OL the reports public until January, 1986. 
Despite the suggested $750,000 limit, estimates of 
candidate expenditures matched those of their federal 
counterparts. 

Disclosure became a big issue during the January 
campaign. A number of newspapers, including the 
Toronto seers the Globe and Veguibn 2 and the 
Hamilton Spectator, -° ranweditorials calling for spend— 
ing limits and the disclosure not just of the names 
of donors and fe tOvat amount contributed, but of 
the amount each donor gave to each candidate. In 
addition, N.D.P. Leader, Bob Rae introduced a Private 
Member's Resolution calling for the disclosure of 


Enis itor tion. 
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For the most recent convention, ithe. Pec) party 
executive set a spending limit of $500,000,. but provided 
no penalties for, non-compliance... Theresisecurrent ly. no 
information available about candidate spending for the 
November campaign, but a remark of one of the managers 
in a September 14, 1985 Globe and Mail article is 
revealing: 

On the record? It will be 
tough but you can run ascam-— 
Ppaigni Lor, 750 0,000; tonesor 
the four managers from January 
Said, VOLE StChesrecoxrdias OG 
course you can €,, ana wonet at 
you want to win. 

The Ontario Liberal Party, recently reborn after 
years in opposition, has not yet experienced the problem 
of large expenditures during leadership campaigns. While 
the February, 1982 leadership campaign left some conten- 
ders in debt (Jim Breithaupt was saddled with a debt of 
S46,000)), ne observers estimate that David Peterson's 
leadership expenditures were only about one-tenth of 
those,or. ther Tory Sap inglesg 

In the 1982 N.D.P leadership campaign, candidates 
were restricted to, total spending of i30,0007eandsnone 
of the candidates went over $20,000. The maximum 
allowable for contributions was $1,000 in money or goods 
and services, and all contributions were disclosed. In 
addition, candidates were required to refrain from solic- 
iting or accepting corporate contributions, in accordance 


with party policy.>+ 
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To sum up, recent experience Suggests that self- 
regulation of leadership campaign financing by political 
parties has not been very successful. With the exception 
of the New Democratic Party, where the money spent dur- 
ing leadership campaigns is not substantial, no other 
party has demonstrated a serious commitment to enforce 
spending limits and disclose the identity of contributors, 
the amount they contributed and the candidate to whom 
Dney Contribuccdy “Part! of ‘the’ problem sia Lack* of will, 
but additionally there is the problem of enforcement. 
Even with their $30,000 carrot, there was nothing that 
Live. 9/ouConservatives could do to get their biggest 
spender, Brian Mulroney, to disclose the names of his 
aonors. And this certainly ‘has not’ hindered his political 
career. Perhaps, as Mr. Lee comments, political parties 
are not equipped for such self regulation: 

Parties can't properly police 

themselves. There are too few 

Ofracrals tovrcheck “into ‘now 

much money was collected and 

whether it was legitimately 

collected. 74 
Even if parties did have these resources, would they 
be willing to play the tough enforcer -- to disqualify a 
Sandidate for a serious breach of the financing rules? 
Probably not. Furthermore this reluctance will likely 
remain unless the parties are convinced by public opinion 


that a lack of regulation of their leadership races will 


Pi their party at ‘the polls. 


- 90 - 


ioe External Regulation of Leadership Campaigns 
Existing Legislation 
In 1975, Ontario's Election Finances Reform Act?> 
was implemented, setting up a comprehensive scheme for 
the regulation of election financings They Actawentaa 
great distance in limiting contributions, ensuring dis- 
closure of funding sources and demanding audited state- 
ments from the parties, but it did not extend to internal 
party affairs, such as leadership campaigns and con- 
stituency nominations. In) fact; Ssubsection Gia)F or tie 
Act specifically exempted such areas: 
1(3) This Actvdces;notapply 
to campaigns and conventions 
carried on or held in rela- 
tion ‘to the Teadershiprot 
any registered party or in 
relation to contested con- 
stituency nominations for 
endorsation of official 
party candidates. 954 
Comments of Members of the Camp Commission 
The Ontario Act grew out of the third report of the 
Ontario Commission on the Legislature” (the Camp Commis- 
Sion), which was issued in September of 1974. The 
Commission gave some consideration to leadership cam- 
paigns, but discarded the option of regulating them. Ten 
years later, two members of the Commission - Dalton Camp 
and Douglas Fisher - have contrasting views on what 
should be done about the growing problem of leadership 
Campaign financing. 


Mr. Camp says there were two reasons why the Commis- 


Sion decided not to deal with the leadership campaign 
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issue. ?° Firstly, "we had no real evidence that money 
materially influenced the result of a leadership cam- 
paign". More importantly, the Commission decided it 
would be an almost impossible task to regulate the 
financing of leadership campaigns. According to 
Mr. Camp, "Because political parties are such amorphous 
entities, regulation is very difficult. The worst 
thing you can have are laws that aren't enforceable". 
Mr. Camp, who has addressed the issue in several of his 
newspaper columns, concedes that leadership campaign 
financing is becoming a larger problem, as the amount 
of money spent during the campaigns increases. However, 
he maintains that "while the chances of self-regulation 
are not great, that is the best approach". To minimize 
the chances of undue influence, Mr. Camp suggests that 
all candidates have their donations funnelled into a 
blind trust, so that a candidate will have no knowledge 
of the identity of his aye tone 
Douglas Fisher, on the other hand, believes that 

comprehensive regulation of leadership campaign financing 
is needed, both because of the public money involved and 
because of the importance of today's leadership races. 
As Mr. Fisher states: 

Parties should have to live with 

regulation because they are into 

the public trough so deeply and 

thoroughly. For example, just 

look at M.P.P.'s telephone bills. 


You know what that's used for -- 
it's the Queen's Park network... 
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If you were at that Tory conven- 

tion in Toronto, Yow know: chacwan 

awful lot of the money came through 

this system which we created. The 

system is being prostituted to 

support something that falls out- 58 

Side the scrutiny of the Commission. 

Nevertheless, says Mr. Fisher, even if no public 

funds were involved, the significance of leadership 
campaigns would justify regulation: "The real argument 
in principle is simply that the choice of leaders is 
so-vital that the process needs tobe: partof the public 


domain of politics. . It ‘simply sis nobtojustethe business 


of, .a ipravaterpanrty 


G. The Dangers Inherent in Non-Regulation 

The dangers that may result from the absence of 
any regulation of leadership campaigns are the same as 
those which have motivated election finance reform at 
both the federal and provincial levels in Canada -- 

1) undue influence and 2) excessive spending. 

The undue influence concern arises from the suspicion 
that a candidate may incur debts from anonymous backers 
which may create conflicts of interest for him if he 
ever attains higher office. There is no concrete evi- 
dence that this problem arises in Canadian leadership 
Campaigns. In fact, most campaigns have fundraising 
committees that isolate candidates from direct contact 
with contributors. However, there have been rumours 


and hints of potential.conflict of interest problems. 
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It is these suspicions and doubts that hurt the system 
and the candidate's credibility more than the reality. 
AS=@the Wioxrontor Star. points ‘out: 


This law protects both the public 
andsthe politicians." With public 
disclosure, we know who's funding 
a politician, and we can judge 
that politician's conduct accord- 
ingly. And the politician is 
conversely protected; by fully 
disclosing all donors, he prevents 
anyone from claiming he's the 
secret messenger for some wealthy 
interest.59 


The second problem is the one that occurs when 
candidates can spend unlimited amounts of money for 
their leadership campaigns. There is an understand- 
able concern that candidates may be elected not on 
the basis of their talents or ideas, but according to 
how much money they spend during the campaign. Recent 
leadership campaigns indicate that high expenditures 
by candidates (such as Peter Pocklington's $1 million 
bid for the federal Conservative's crown) do not 
necessarily translate into delegate support. But the 
high cost of campaigns does prevent some candidates 
from effectively conveying their message to the dele- 
gates. As Professor Courtney notes, referring to the 
1967 Conservative campaign: 

Those candidates who were 
apparently seriously intent 

on winning the leadership 

but who were, at the same 

time, unable to raise sub- 
stantial funds in their own 
support, suffered unnecessarily. 
Such, for example, was likely 


the problem with Michael 
. . 60 
Starr's campaign in 1967. 
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There is increasing concern that leadership costs 
have risen to such an extent that serious candidates 
of modest means and connections must go deeply into 
debt in order to run for the leadership of a political 
party. A good example of this is John Roberts, who 
spent about half as much as John Turner and Jean 
Chretien in his 1984 Liberal leadership campaign, but 
remained a year-and-a-half later still $100,000 in 


depen 


H. Conclusions 

This part of the report has examined whether 
there is a need for public regulation of party leader- 
ship campaigns. Four points have been considered. 
Firstly, leadership campaigns perform a crucial func- 
tion in the democratic process, one which, because 
of its importance, suggests public input and regulation. 
Secondly, public money is being used to fund leader- 
ship races and thus political parties cannot argue 
that the selection of their leader is a purely private 
matter. Thirdly, parties have shown themselves un- 
willing or unable to regulate their own leadership 
Campaigns. And finally, because of the current lack 
of regulation, there are dangers that undue influence 
and excessive spending play a role in the selection 
of the leaders of our major parties. 

These assertions suggest that there is justifica- 


tion for some public regulation of party leadership 
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campaigns, to ensure that they are conducted in as 
fair and democratic a manner as possible. But whether 
they over-ride the right of political parties and 
individuals to conduct their own affairs in their own 
way is a matter for decision by the Legislature itself. 
And even if the government has a right to regulate, 

is there a workable way to accomplish this? That 


- question will be discussed in the next chapter. 
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sae Mechanisms of Leadership Campaign Regulation 


A. Introduction 

The previous chapter suggested some reasons why 
party leadership campaigns should be controlled. This 
chapter discusses the next step -- how these campaigns 
can be regulated. A.decade of experience with election 
finance reform has provided Ontario's legislators with 
a knowledge of the basic tools necessary for this pur- 
pose. Undue influence can be curbed by instituting 
disclosure provisions: and contribution Limits. 
(Equality may be enhanced by implementing spending 
limits, subsidies and, to a’ desser 6xtent,, conteepucion 
limits.) This chapter will explore each of these measures 
in turn, as well as Dalton Camp.iseblind trust, proposal 
to determine whether they can be used to regulate leader- 
ship campaigns. Problems specific to each mechanism 
will first be discussed, and in the last part of the 
chapter general issues which affect all of these pro- 
visions will be analyzed. This chapter makes generous 
use Of Opinions from politicians,, panty. activists and 
others experienced in this area who were interviewed 


for that purpose. 


Be A Specific Analysis of Fach Measure 

Mandatory Disclosure of Contributions 

Disclosure is the most basic, essential first step 
in any electoral finance reform. It is the simplest way 


to discourage attempts at undue influence and, perhaps 


= a0) jae 
more importantly, to eliminate public suspicions of 
undue influence. But to be effective, disclosure 
provisions, unlike those of the recent federal Liberal 
convention, must be comprehensive. They must ensure 
that the identity of the contributor, the amount of 
his contribution and the identity of the candidate to 
whom he contributed are made public. 

Critics of mandatory disclosure in leadership 
campaigns claim that it would wreak havoc on the fund- 
raising process. David Pretty, Chief Financial Officer 
for the Ontario Liberal Party, states that "Disclosure 
would create’ 4 lot of difficulties. If there are 
six candidates running, a corporation would have to 
give an equal amount to all candidates. It would likely 
have a negative impact on fundraising."°- Dalton Camp 
agrees: 


(There are) natural, human 
reasons why public disclosure 
of contributions for leader- 
ship campaigns will not likely 
work... Any donor, -for example, 
prepared to make a healthy con- 
tribution to Jean Chretien's 
leadership campaign might have 
been reluctant to do so if he 
knew John Turner would learn 
Or Tt. 


Disclosure, in leadership cam- 
paigns, would make front- 
runners lavishly rich and 
impoverish the rest of the 
field. Given disclosure, 
donors would either bet the 
field -- a little to each and 
noceenough to any —-— or -they 
would only back a sure thing. 
Or back no ones 


These criticisms echo the same arguments raised by 
critics when the Camp Commission first proposed instituting 
mandatory disclosure of contributions for Ontario elections. 
Not only was it feared that publications of the donor's 
identities would reduce the amounts given, but also 
that disclosure would tend to artifically equalize these 
amounts among parties, as donors would fear giving a 
preponderant amount to one party. This fear, expressed 
in many jurisdictions, has certainly not prevented 
parties and candidates at the federal level, in many 
of the provinces, and in the United States, from raising 
record amounts of money despite disclosure provisions. 
David McFadden, M.P.P. and president of Ontario's Pro- 
gressive Conservative Party, would like to see parties 
ensure disclosure during their leadership campaigns. 

As he states, "Disclosure doesn't seem to have stopped 
people from donating money to parties. Disclosure of 
leadership funding might tend to spread contributions 
around. It would be positive. Disclosure is always 
positive. "°* 
Interestingly, of those canvassed, Bill Lee, the 

leadership campaign manager for John Turner, was one 
of the most insistent on the need for disclosure: 

There should be public dis- 

closure of those who fund 

leadership campaigns, keeping 

in mind the enormous power 


wielded by that person once 
he becomes either the Prime 
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Minister or the leader of 
thevopposi tion. Tt would 
probably decrease or inhibit 
donations to a degree, but 

at the same time for fairness 
reasons or because of what 

can happen afterwards, I 

think it would be in the public 
interest. 


Of course, it is difficult to predict exactly 
what effect disclosure would have on leadership 
campaign financing, although we can draw some conclusions 
from experience with election campaign regulation. Any 
tendency for disclosure to decrease donations might be 
Mitigated by extending the political tax credit for 
donations to leadership candidates (this will be more 
fully discussed below). As Mr. Camp, in another comment, 
has stated: 


You couldn't make any funda- 
mental changes in a system 
that needed change unless 

you had disclosure. The 
public interest is best pro- 
tected by disclosure. Once 
you have this, however, it's 
going to be more difficult 

for the parties to finance 
themselves. Against this 
hazard you introduce some form 
of incentive to contribute and 
a subsidy. Once you do that, 
you're into public accountability. 66 


Contribution Limits 

Contribution limits are intended to reduce the risk 
of undue influence by large donors, though they may have 
a subsidiary effect in reducing overall campaign expen- 
ditures. Such limitations must not be vague, as they 


67 


can be circumvented in a number of ways. Contribution 
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limits for party leadership campaigns might usefully 

be modelled upon Ontario's Election Finances Reform 
Act, which in sections 17 through 35 provides an 
effective legislative framework for implementing such 
Timiese oe These provisions prevent large donations, 
without stopping people from contributing as much 
voluntary labour as they wish to a particular candidate. 

However, legislators should study the issue 
carefully before: apply ings. elo (3) loft seie Acupivimsch 
states that any personal funds used by a candidate 
will be deemed to be a contribution. If this provision 
were used for leadership campaigns, it would have drastic 
effects on some candidates, who until now could rely on 
their own funds for a large part of their finanermnd, 

In principle, however, such a measure would be positive, 
as it would prevent a rich candidate with no support 
from outspending candidates with more credibility, but 
less money. 

Contribution limits have traditionally been used 
only in conjunction with disclosure provisions. How- 
ever, Mr. Pretty has suggested that for leadership 
campaigns, because disclosure may be damaging, contribu- 
tion limits could be imposed by themselves. This is 
an interesting idea, but the necessary measures for 
secrecy would be cumbersome for a proposal designed to 
open up the leadership selection process. In addition, 
the public agency which audited the party accounts but 
kept the information secret would have to gain an un- 


usually high degree of trust from both the parties and 
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Tie *public: 

The chief problem in setting contribution limits 
would be determining the appropriate ceiling. From 
the scanty financial information available, it appears 
that large donors are important in leadership campaign 
financing. The Liberal Party of Canada's leadership 
campaign financial statements list the names of 1,108 
individuals and corporations that gave more than $500. 
Their $4.1 million was 77 per cent of the total con- 
tributions of $5.2 million. The average contribution 
from this group was $3,654. Does this mean that $4,000 
is a good place to draw the line? 

According to Professor Wearing, most campaign 
managers for both Liberal and Conservative leadership 
campaigns claimed that they did not accept donations 
of more than $10,000.°” Ts4S107 0008 a better” Limit? 
SuoulLd1c be wess an Ontario? (Should itvapply to all 
PaGctes, ic ludingtringe parties ,)-and it at does, 
Sshoulathne Pimitevary Lrom party to party, according 
to how much is’ usually spent by a candidate? These are 
only a few of the questions that arise. Obviously, if 
the government decided contribution limits were neces- 
sary, it would help to meet with representatives of all 


parties and design a suitable mechanism to determine 


the appropriate amounts and other guidelines. 
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A Blind? Truse 

Dalton Camp, the man who is perhaps Canada's 
foremost expert on election finance reform, has recently 
proposed a measure which he says will prevent undue 
influence; with a minimum of @pubiic regulation. en 
considering the issue of leadership donor anonymity in 
Ontario's P.C. race, he has explained: 


Perhaps the public ought to 
know. Then again, why should 
it. What the public interest 
requires is not necessarily 
satisfied by disclosure insofar 
as leadership campaigns are con- 
cerned. It seems to me all the 
public interest requires is that 
the contributors do; nore. bys cus 
amount of their contributions, 
purchase any unique or special 
advantage 


Most leadership candidates, if 
they are wise, make it a point 
NOt tO KNOW -——- Ores ay seocy 
don't -- where their campaign 
contributions come from. No 
names, no problem. But in fact 
they can find out if they want, 
or be told even if they don't. 


To be protected against doubt 
and suspicion, the candidate 
could direct “allihis? contribu= 
t1ONS, to nis Causestovascruly 
blindstrust —=s roman) auagie -earm, 
for example, or to any third 
party once removed from the 
political environment. As a 
result, all he would ever know 
is how much was raised and he 
could never find out who gave 
and how much. 


Although Mr. Camp's idea does not prevent a large 
donor from telling the candidate exactly how much he's 


contributed and asking for a favour, it is an improvement 
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on the current system. It could be applied in Ontario 
if the government decides that a limited, ‘hands off! 
approach is better than thoroughgoing regulation of 


leadership campaigns. 


Spending Limits 

Most commentators agree that leadership spending 
is ridiculously high. Certainly there are essentials, 
such as travel, telephone, printing and postage, office 
supplies and staff, which can be expensive. Much of the 
spending is often in needless areas, however as Professor 
Wearing explains, "everyone is affected by the tense com- 
petitive atmosphere. So-and-so is rumored to be spend- 
ing $100,000 on a barbecue, so the other camps are under 


nod 


pressure to keep up with candidate Jones. The need 


to abide by spending limits may thus be in the candidate's 
best interests, but there are serious problems as to how 
such limits can be implemented. 

First, there is the question of whether candidates 
can realistically be expected to keep track of all 
their epencnncs John Reid, a former M.P. and one of 
the architects of the federal legislation, notes that: 


In a leadership campaign there 

is even less spending control 

than there is over a constituency. 
In the constituency, the party is 
an ongoing organization. But with 
a leadership campaign, put together 
on the spur of the moment, you're 
dealing with a limited, flexible 
organization. It's harder to 5 
figure out how much it all costs. 
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Others, such as Bill Lee and Don Smith, president 
of the Ontario Liberals and Mr. Peterson's fundraiser 
during -his:leadership«<campaign, disagree a) ht ewouldm 
be difficult to audit and record leadership expenses. 
By-elections and elections also come up irregularly 
and require campaigns to be put together on the spur 
of the moment." In fact, any efficient leadership 
campaign must have the ability to set a budget and 
record expenses, and it is likely that the candidates 
would have few problems with recordkeeping if they were 
required to maintain a list of expenses. 

A second problem is defining what a campaign 
expense is, for the purpose of the limits. Officials 
at the federal level have grappled with this problem 
for years. Any definition must necessarily be flexible, 
to allow forthe) constantly schanging, maturesot apo hicical 
campaigns. This flexibility does allow candidates who 
want to go beyond the limit to circumvent the provisions 
by "creative interpretation" of the definitions, however 
at the federal level, for example, those expenses which 
fall on the borderline -- national office expenses, 
money spent on polls, or fundraising by mail -- are 
interpreted by the parties in the way that best suits 
their own interests. It would therefore appear to be 
necessary not only to have leadership campaign expenses 
clearly defined, but to have a body representative of 
the parties and non-partisan officials (such as the 
Ontario Commission on Election Contributions and Expenses ) 


meet periodically to review and adjust the definition. 
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A third problem involves the inevitable mix of 
public and private resources in leadership campaigns. 
As mentioned above, leadership candidates are often 
able to use the services of ministerial assistants, 
secretaries, researchers and other public employees, 
to say nothing of the transportation and communications 
systems at their disposal. In an election campaign, 
such services are commonly regarded as one of the 
natural advantages of incumbency. In a leadership cam- 
paign, however, the determination of whether a. flight to 
Thunder Bay on "government business" should be considered 
a leadership campaign expense could cause tremendous 
problems. 

The final problem is similar to that which arose 
with regard to contribution limits. How much should 
the limit be and who should decide what it could be? 
The federal Liberals placed a $1.65 million limit on 
leadership campaign expenditures, but several of the 
candidates stated they felt a $500,000 limit was more 
reasonable. In Ontario's recent P.C. conventions, 
limits of $500,000 or $750,000 were suggested, but 
most candidates spent much more than that. Clearly, 
the limit must be high enough to allow each candidate 
to travel through the constituencies, to effectively 
present his ideas to delegates and to organize a 


strong showing at the convention. Should this amount 
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vary from party to party? The Ontario N.D.P. found 
that a $30,000 limit was more than reasonable at their 
1982 convention, but a Tory candidate would argue that 
such a limit was ludicrously low. Again, the only way 
to impose spending limits would be to design a suitable 
mechanism to determine the appropriate amounts and 
other guidelines. As with contribution limits, it is 
the parties themselves which could best decide the 
appropriate spending limit for leadership candidates of 


their particular party. 


Subsidies 

Tax-deductible Donations 

As discussed above, there is ample evidence that 
tax-deductible contributions to political parties have 
been used to fund leadership candidates. However, a 
tax-credit system for leadership campaigns would go 
further,?) allowing: contributorse to gets altaxecrediteon 
money paid directly to the leadership candidate's 
Campaign, without it having =torgoy tomtnesparty srs. 

Such a provision would be a boon to candidate 
fundraisers, who sometimes find it difficult to raise 
money without a tax rebate. Corporations, in particular, 
are much more hesitant to give money to leadership can- 
didates than they are to donate to the party itself,’> 
and the tax credit might persuade them to give more 
generously. But if federal and provincial experience 


with political tax credits is any indication, they would 
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most encourage smaller donations. According to Roger 
Dube’, former director of election financing with the 
OrtaceroLeches Chierslectoral Officer of Canada, “the 
tax credit had the effect of involving thousands of 
peoprerwho Never berore gave much to political parties... 
people also became more politically aware in those 
elections where they made contributions than they had 
previously." /4 Thus tax credits might encourage more 
public participation in leadership campaigns, complemen- 
ting the trend toward a more open and participatory pro- 
cess that has been observed earlier in this report. 

And they would likely help candidates with "grass roots" 
Support, but few large contributors, get their campaigns 
off the™ ground. 

There do not appear to be any major practical 
problems with extending the tax credit to leadership 
campaigns. An effective criticism can be mounted on 
grounds of policy, however Canadian taxpayers already spend 
Millions of dollars paying for elections and for the 
ongoing expenses of political parties. Should they 
have to dig deeper into their pockets to subsidize the 
leadership selection process of a political party, or should 
tere pewan overall limit tor political*’tax credits? 
Perhaps it would be better to concentrate on ways to end 
the current flow of public money to leadership campaigns, 
rather than trying to increase this flow. Against this 
criticism, one can mount the argument that because of 
their crucial importance in the political process, leader- 


ship campaigns have become public events, and Ti Sy ALS 
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public interest to ensure that they are conducted fairly 
and openly. If taxpayers are willing to subsidize the 
electoral system, they should be willing to subsidize this 
second integral part -- the party leadership campaigns -- 
of the system. Ontario's legislators must make a fund- 
amental policy choice between these two options. 

Direct Subsidies 

The federal government and a number of provinces 
provide direct public subsidies to parties and candidates 
who garner a certain percentage of the popular vote 
(usually 15 per cent). This measure could be used in 
leadership campaigns to help small campaigns get off 
the ground and to alleviate the problems of massive 
Campaign debt. A threshold test would have to be used, 
to prevent the funding of fringe candidates with no 
Support. The idea has some support, but there are 
problems. 

Firstly, there is some danger that subsidy pro- 
visions that use a threshold test may soon be challenged 
in the courts ;as unconstitutional, under: thessection 15 
equality provisions of the Canadian Charter of Rights 
and Brecdon cme Secondly, if a threshold test were 
used, it 1S uncertain what an appropriate percentage 
should be. Should the amounts in, effect. in. Canadian, elec 
tions) i(A5epercent in. most gurisdictioncys 20 percents in 
Quebec and New Brunswick, and 10 percent: -ineManttebalibe 
applied to leadership campaigns, or should the threshold be 


lower for elections because there are more candidates involved. 
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Thirdly, there are problems of deciding how much the 
subsidy should be and whether it should vary from party 
to party. Should leadership candidates in all parties, 
including fringe parties, receive the subsidies, or 
should there be a double threshold test, providing sub- 
Sidies only to qualifying candidates in those parties 
which received 15 percent of the vote of the last elec- 
t10Onne Banally,,. there.is the inevitable -issue of provid- 
ing public money for a private party affair -- an issue 
which becomes even more acute when the subsidy is direct, 


rather than an indirect subsidy through the tax system. 


C. General Problems Pertaining to All These Measures 
Enforcement 
It is easy for the state to enforce general election 
finance regulations, because it has the power to dis- 
qualify candidates and impose fines on those who breach 
the rules. These powers are given to the state because 
they are viewed as necessary to ensure that public elec- 
tions are conducted in as fair and democratic a manner 
ace possible. | BUuteat sis squestionable whether, the state 
shouldspbesgiven thismauthority, to regulate what, have al- 
ways been private party matters. As Mr. McFadden states: 
It's a dangerous precedent if 
the government were to step in 
and regulate internal matters 
within parties, because after 
all, the watchdog agency will 
either represent the interests 
of the major parties, or the 


government of the day. ae 
never totally independent. 


alee 


If a party refuses to apply®the rules (forvexanple, 
mandatory disclosure), the government agency might be 
justified in penalizing the party. But what would 
happen if a leader refused to disclose his contributors. 
Could the state disqualify a leadership candidate? Or 
suppose the winner of a leadership campaign later re- 
vealed that he had gone over his expense limit. Could 
he be disqualified or fined? Perhaps the only way the 
state could try to enforce these regulations would be 
to use incentives, such as in the United States, where 
a candidate in a presidential primary can only receive 
federal matching funds if he agrees to abide by certain 
record keeping and auditing requirements, as well as 
expenditure and contribution Nba ete, | Financial 
incentives may not work, however, as the example of 
Mr. Mulroney in 1976 demonstrated. These enforcement 
problems are crucial, and no steps to implement public 
regulation of leadership campaigns can realistically 
be taken before they are resolved. As Mr. Camp has 
pointed out: 

-.-e-l have not met anyone who 
knew anything about the inter- 
nal realities of leadership 
races who believed that full 
disclosure would be enforce- 
able or, even if it were, that 
LEswould work! TAfter<ally the 
reason nothing has been done 
yet to reform this aspect of 
politics could only be ‘that mo 


one has’ found va’ practical, 
sensible way to do it. 
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The Legality of These Measures Under the Charter 


If an effort were made to regulate party leader- 
ship campaigns, these regulations could be chal- 
lenged under the Charter. the subsidy provisions 
might be challenged under section 15, as mentioned 
above. But the most likely challenges would flow from 
section 2, which reads: 
2. Everyone has the following 
fundamental freedoms: 
(a) freedom of conscience 
and religion; 
(b) freedom of thought, 
belief, opinion and 
expression, including 
freedom of the press and 
other media of communica- 
con 
(c) freedom of peaceful 
assembly; and 
(d) freedom of association. 
Subsection 2(b) could be used to challenge spend- 
ing limits if they were applied to leadership campaigns, 
on the grounds that such limits infringed a candidate's 
freedom of expression. Buckley v. Waleonae the American 
case which is the leading one in this area, has declared 
that restrictions on a candidate's use of his own funds 
and general spending limits on candidates violate the 
First Amendment guarantee of free speech. However, the 
court did authorize the use of spending ceilings for 
candidates who chose to accept public subsidies. One 
could argue that spending limits on leadership campaigns 
would be valid because, aS mentioned before, public 


money plays a role in funding some candidates. However, 


it is uncertain whether this would be sufficient to 
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satisfy the Buckley test. And besides, there will be 
some candidates who have not received that public 
money, who under the Buckley test would be exempted 
from the limits. If, however, Ontario's legislators 
decide to subsidize leadership campaigns, expense limits 
would be valid. 

Of course, Buckley is an American precedent, so 
its influence in Canadian jurisprudence is mitigated 
by our own unique political and legal traditions. 
Our political traditions place even more emphasis 
than the Americans do on the separation between 
private intra-party matters and election matters of 
general public concern. Canadian courts will likely 
recognize the need to regulate political parties and 
candidates so far as their actions specifically relate 
to elections. But it is unlikely that they will have 
sympathy for an argument that excessive campaigning 
during a leadership campaign justifies a limitation of 
a person's ability to express himself during a private, 
intra-party election. The one Canadian case which has 
looked at the spending limit issue, National Citizens' 
Coalition= ines: etvalev. = Attorney Generalwtor Sangean 
has shown that courts may not appreciate measures which 
place spending limits on persons who are not directly 
involved in an election campaign. °! 

Leadership campaign regulations might also be 
Challenged under subsection 2(d): of the Charter, on the 


ground that they prevent political parties from 


ees ee 


"associating" (holding meetings, electing leaders, etc.) 
without state interference. This is essentially an 
argument that the state has no right to meddle in 
Piivateyparty matters. It could be validly applied if, 
for example, the government commission overseeing the 
regulations disqualified the popular, newly-elected 
leader-oe the opposition for a breach of the rules. 
Similarly, it could be argued that low spending limits 
would make it impossible for leadership candidates to 
properly communicate with their members, thus infringing 
their ability to associate. 

In summary, Ontario's legislators should carefully 
examine the legal repercussions, particularly with re- 
gard to the Charter, before applying restrictions on the 


leadership campaigns of political parties. 


Ds Conclusions 

Taemwere Chapler.obr this part of the report indi= 
cated that leadership campaigns could be regulated and 
showed that, until now, the parties themselves have 
not Bae ae regulated their campaigns. This 
chapter has shown that there are various useful ways 
in which leadership campaigns could be regulated, but 
that there are significant legal, policy and practical 


problems which make regulation by the state difficult. 
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